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D.C Form No. 100 Rev. 


’ TITLE OF CASE ATTORNEYS 
is THE UNITED STATES For U.S.: 
v3. 
Joel M,Frtedman, Strike Force 
FRANK SACCO-all cts. ext. 264-1123 
BENJAMIN TTILE-cts.2-e 08 PSS PEELS ENED 
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segthfee Soa of ee RE SiS 
credit(cts.4-5) eight counts eS | 


ictment ordered unsealed. 


4 JOHN RHINES-Brought to court on warrant. Pleading adj'd to 4-10-72/ 
oF caciedichiesiden Ordered fingerprinted and photographed. Bail fixed at $15,000 PRB 


secured by depositing $500 cash with the Clerk of the Court. Paroleda Court. Paroled 


t until 4PM 3-29-72 to post bond, BRIEANT, J. 


f. ® ® es we ~ pice aac at ae BOC nh i ek RE NORE RE EEE ee Ne en ee mae 
é —acal= Benjamin Gentile-Bt. to court on warrant, Howard Jacobs, requested to 
$ pat eee ee BBE TY ST ITT it_to CJA=- 
Pleading adjourned to 4 ZL 0/72 .« _Orderes: photographed and fingerprinted. 
1_fixed_provisonallyat§ eo ea without prejudice _ 
to review on 4/1 O7i2+ bareis ee until 4 P.M. today to post pope 
ollack,J. 


-29- OHN RHINES-Filed appearance bond in the amt. of $15,000 — = 
secured by $500 cash. Approved:Clerk. PEE IAIS, E a 
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PROCEEDINGS 


_FRANK _SAGCO-No_appearan nce by deft or counsel. Court | directs entry of 
— FRANK S.\CCO-No ore MAS e 


3 
a 


—hot guilty ple Moti tons ret in 1) davs, 
ENJSM LN GEN Te '=No _appearence by counsel, r _OF not 


enn ih ber ples. Bail cont'd (§ $15, Oi otions ret in in 10 da days 
______ JOHN PHINES-Pleads a not gu guilty, Ba _Bail < il cont'd d_ ($15,000 PRB sec by — 
<j. anh Licite to include N Northern & Western” Districts of N.Y. », District 
of New Jersey and.} Massachusetts. "Hotions ret in 10 days. BRIEANT.J 
SS ee rt ENS EANE 

4-10-72 "JOHN RHINES - Filed notice of appearance 

| Ave., Yonkers, NY 19701 314-368-2020, 
3-6-7 rf 


ES wFiled bench gareant with th marsh 


fineant Wo Lenen ee 
£ appearance > by Vincent W. Lanna, Esq... 


ee 
see eS Jesh. form 20. Appointine naunnnl ho 
_h=5-72 Filed- Gen tile copy 5 of C.J.A. form | 20. Appointing counsel Howard lL. Jac 
91 aware Ra. sma Re t. U.¥. Phone 16 131-3710 (Mailed copy to Adm, off, 
wash. D. i titcasictinnttaasiiligiiinias’ eccitareeee ie J. 
5 _ FILED affidavit by Joel M. Friedman eeepc waite - Atty. for @ writ 
— 1 sot nabeas carpus ad_prosequendun_iasue way. 


Affue. OP lon i Brennen 
seta _Affvt. of Joel M, FE Plated —aPsi in Seapatae Gio eee 
for 3a bill of narticulars and discove of deft. ery.of deft. Rhines 


Se 


S=18=72 FRANK SACCO = Filed Cua @ppointing Abraham Solomon as Assigned atty 
writ adj'd to 5-22-72 Croake,J. : 
J Nt a a enesnespenenssnessianinmnennnes ee. 


on for reduction stosion for reduction of bail 
ae. | 


-Memo in sunport of motion ang moti on to dishiss 
indictment _ 
———<——_—___ enero: 
Frank Sacco & Piled-Memo. in Ssupoor® and instanter mation for an order to 
to consult with witnesses. 


——————_t2 consult with witnesses. —s—__ eee 
Frank Sacco > Filed- Yiemo i An_sunport of motion for severance of dafendants 
enero... 


21-72_| Frank s Socca = Filed ber ench Warrent with Marshals return = exer 
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forma pauperis 


B13 72 | Frauh Sacco Gp Otte Het Deter a PIE 


flied Lorinon far Writ of Hovoes Corps — otis tied O°30- 


9-5-72 |F ank = v= " Ad ff of Partri ck F P Sroderi ck for writ of he beas 
. ©... Ps 
-12- FRANK SACCO-Filed A Youcher for expert services. GAGLIARDI, J. 
lol ae fC en - Filed defts * -*9 pee = ue ¥ J 
9- - 


ury Trial -before Gagliardi,J. asx to all defts begun deft Sacco 
produced on a writ. Pe Se eee 


- 6ont'd 
9-21-72 |Trial cont'd count 1 of Indictment dismissed j 
9-22-7e |Trial cont'd 
. 9-25- rial contid 
9-26- 


HR mB E TOY BBY Oe oe 
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10-11-72 


10-13-72 


(o™ Ie) 


rial cont'd and concluded. Jury finds defts ¥ 
PRANK SACCO GUILTY on cts. 2 3h 86," &B 


BEN JAMIN f Yon cts. 2 CY, & & 
SHINES GUILTY on ct tS. 3,5;6,7 +eb 


Sacco-Ba revoked 
Gen @- cont;d on »VOO PRB secured 
RHines-cont'd on $15,000 PRB secured $500 cash PST _ordered Nov. 9 at 


7-5U am ior Sentence Gag liar 


Frank Sacco = Filed defts. notice of motion for a stay oi of sentence, etc. . an 
etter dated Oct.2, 1972 to Judge Gagliardi in re e sente. Sige 


~ eet rie 
Frank Sacco - Filed Whe to have Frank Squires testity as a witness. ae 
satisfied on 9-2l- sacar acanmaceneeieanamenes 


rank Sacco <= iled defendants letter dcte tober Ll, 1972 to Jucze Gapliaroit 


requesting adjournment of sentence and t S-Sivect that an evidentiary — 
earing be held. (letter returned to Judge Gagliardi) _ 


Fis 22 Wek Saite = Filed Pehhon for Wril of Habeas Corpud 777 Wtuhile Re liliin 
o : ‘ - 7 eer 
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. fd hat } , ” } c ws aN is jn / iF PR 
2-8-73_ _Sacco- Filed motion for. reinstatement of bail... 


2-14-73 Sacco-Piled affidavit for writ, writ issued ret_2-28-23. 


7 
Va 


cher I of the assigned Court reporters for pre-t.dal 
| minutes aporoved. Gagliarci,J 
ES Spee VOGT ATS oto ee. See 


2-15-73 __‘Sacco,Gentile & Shines-Mailed voucher 1 


2-1-73 ____[Gentile-Mailed vou cher I to the A.0, for the assigned Court Reporters for trans. ript 


—+—_____of _the appeal,approved, Gagliardi,J, 


————_—_- ——— 


3-13-73__| Sacco-Piled deft's pro se motion for a new tria 
3-13-73 | Sacco-Fi.ed deft's pro se motion to dismiss the indictment, 


3-20-73 \FRANK SACCO-Filed writ of habeas corpus with Marshal's return--This Writ returned 


__[__wnexecuted as Frank Sacco is not in the U.S.Penitentiary, Atlanta Georgia at 
___|___this time he is out on a Writ. (This writ was ret. 2-28-73) 


| 


3-22-73 FRANK SACCO-Filed deft's nocion For appoint 


ment o! £ Spec sial Counsel. _ 


— _—_—— —. .__... 


L4-73__ FRANK 34000 = Filed deft's notion for full evidentiary hearing on constitutionality of 
iene —-the U,%, wiretapseseMemorandun 2f law attached,  _ 


424-73 Frank Sacco- Hearing held on wire tap. Deft. produced < on_writ. Hearing 
——_—_-—_—--___--_____adjourmed_ to_4-5-73. Writ adjourned to 4-5-73. 

$$ $$ —_—- —--—____.____Gagliardi i, 

“95-73 Frank Sacco-=This matter is adjourned until the matter is settled before 

SOS LE 


— —— = 


———— — —- ——— 
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r, . 4223-73 |FRANK SACCO-Filed deft's (pro-se motion for appointment ef an rt € ronic 


sound detention. and motion for an order prohibiting N.Y.State authroities from 
editing wiretaps of deft. without Federal supervision. 


5-3-73 |Frank Sacco- Filed defendants pro-se motion for an order appointing an Conservator 
—_——_———————— ec or an order appointing 


13 in re electronic tane recordings, 


ctalieneeeueeeeee et 


417/74 | Filed deft Frank Sacco's notice of motions for order directing 
£ enema ernsnensinenne neem A A 


¥ Westchester authorities to particularize the coversations 
=° - illegal] wiretaps etc 
eee 


9/9/74 | Filed deft. Sacco's notice of motions ar motions 


re: new trial,new judge,new attvy. bail, writ of 
hebeas corpus ad pros. ret: no date. F 


helt’. aan 


a : : ; 
lal var es ? 17 yuent 
5 ewe 


\ ‘ to wiretap orders issued against him. 


wiret: ps which deft. alleseds caused his arrest, indictment 
OL SEMEMNE 


Se ; and convi:tim in this action, 
12/ 4 Tiled fier from Vincent W. Lanna te Judee Gacliardi dated 5/18/74 
“12/11/74 Filed letzer from Vincent W. Lanna t> Judge Gagliardi dated 10/1/74, 

| 42 11/74 Filed letter from Vincent W. Lanna to Judge Gagliardi dated 10/1/74, 
+ copy. 
-12/11/74 Filed Western Union telegram from Bennie Gentle to Judge Gagliardi 
; dated 10/16/74 re: wiretap. aa 
; vi iled letter Om_oward Jacobs to Judge Cagliardi dated UK: 

. Ee Lled rom Howard acob 0 ise Gazliardi dared 7/10/7% 
12/11/74 Filed letter of Howard Jacobs to Judge Gagliardi dated 2/24/74. _ Corare 
Jafar Filed letter (copy) from loui h QO £0 Mr. Sacco dated 9/:» 


-overe- 
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Judgment Noted 


1/74| Filed deft. Sacco's motion for an order directing the U.S. Govt. 
to turn over to deft. all of the F.B.I. reports and 

n summaries,etc. 

1/74| Filed letter of F. Sacco to Judge Gagliardi, re: Progress Report. 


1/74 1 F. Sacco- Filed true copy of order of the U.S.C.A. tlt motion of 
j the appellant for leave to proceedin forma pauperis for a 
writ of mandamus and post-conviction bail it is ordered: 


Ore 


ze 1) leave to procced in forma pauperis is granted 

é 33 petition for writ of mandamus is denied . 

4 3) appeal from denial of bail is dismissed without prejudice 
<a -to renewal upon furnishing transcript of Dist. Court 

: reasons for denial of bail . 

§ (4) Clerk is directed to furnish copy of this order to Judge 
3 ~ Gagliardi. Clerk mn : 


he75| Filed transcript cf record of proceedings, dated # WA 27f/7Y 
75 Deft. Frank Sacco- deft. produced on a writ. Hearing on tampering 
_ begun and continued. 


75 Det. Frank Sacco- hearing on tampering continued. Writ adjourned 
sine die. Gaglirdi,J. ‘ i 


45 Filed. Tranovrgd pares cyan dati ‘aibiunl Poa 
B. Gentile- filed C74 20. approval for payment of fees of atty. 
Howard L. Jacobs. Mailed copies CJA Clerk. 


filed Govt.'s affdvt. re: response to motions for discovery and 
for dismissal of the indictment. 


ny wee 


we 


iled Govt.'s memo. of law. 


| 5 iled govt's suppl. memo. of law. 


& Filed true copy of order of the U.S.C.A. that the motion of 

b F. Sacco for leave to proceed in forma pauperis for awrit of 
I mandamus and post-conviction bail, it is ordered thac leave 

«. to proceed in forma pauperis is granted; petition for writ of 
; mandamus is denied; appeal from denial of baal is dismissed | 
7 
2 


without prejudice to renewal upon furnishing transcript of 
District Court; reasons for denial of bail; and theClerk is 
directed to furnish copy of this order to Judge Gagliardi,J. 1 


“75 Filed Govt. affdvt. re: response to discovery motion. 

7S Filed Govt's affdvt. re:response to claim of tampering. 

75 Filed CJA 20 (deft. Frank Sacco) approval for payment of fees 

r ' of atty. Abraham Solomon, EseqcCagliazdi,J. issued copies CJACk 


a | transcript of record of proceedings, dated 3. = 7. 
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ee a be ee oe 


33-17-76 
03-30-76 
04-29-75 
5-6-% 
J6-01-76 
76-03-76 
36-04-76 


16-09-76 


‘h-09-76 


06-10-76 | 


16-15-76 
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PRUCEEDINGS 
| Filed O?TNION # 42859- deft, F. Sacco moves to set aside verdict 
| on the ground tiat they wereallegedly based upon evidence 
derived from concededly illegal wiretaps of his phones con- 
ducted by the Westchester County Dist. Atty!’s Office...1 woul 
conclude that there has been no intentional destruction of or 
ing with any of the tapes in question...Gagliardi,J. m/n 


Deft: Sacco-Deft's not appearing--All motions are denied. Gagliardi 


Filed affdvt. of Michael C. Eberhardt re: response to motion of 
F. Sacco to have his motion for a taint hearing reinstated. 


Gagliardi,J. 


Filed Govt.'s proposed findings of fact with repsect to the 
taint issue. 2 pan ee 
Filed transcript of recerd of proceedings. Yaiad Har 2 7) 


Z 
Filed deft.'s memo. of law im support o motion to dismiss,etc. 
Filed aff. for w/h/c ad pros. for Frank Sacco. ret: 6-9-76. 
| Filed Opinion # 44525-...The deft's request to reinstate his moti 
| and to set aside the jury verdict is thus denied. Gagliardi,J. m/n 
| 


| 
| 
| Benjamin Gentile-hearing held on suppression. hearing ajd. to 1 wee 
| 
| 
i 
| 
| 


Frank Sacco-filed JUDGMENT (atty. Frank Sacco pro-se) cts.2,3,4,5,6, 
7 & 8- 20 yrs. impr. ea. ct. conc. and to run concs. to all out 
| Standing sentences. Pursuant to Section 4208(a)(2) of T. 18,U.S. 
_deft. shall become eligible for parole at such time as the Board of 
| Perese may determine. Gagliardi,J. issued all copies. 


| John Rhines-Filed Judgment (atty. Vincent W. Lanna) Cts.3,5,6,7,& 8- 


| + yr. & 1 day impr. ea. ct. conc. Gagliardi,J. issued all copia. 


Frank Sacco-filed notice of appeal from judgment of 6-9-76, 

| Leave to file appeal in forma pauperis without payment of the 

| statutory fee is granted. Gagliardi,J. Mailed copies. 

Filed deft. John Rhines's notice of appeal from judgment of 6-9-76. 


mailed copies. 


Ages - 
| . rn 


Date ¢ 


camp 


J. 


| 
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a *&-wie YH --e- - 
f GAGLIARDI J. 
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07-29-76 Benjamin Gentile-Filed Judgement.Deft. sentenced to Fifteen 
(15) Months on each of counts 2, 3, 4, 5, 6 and 7 Conc. 
Deft. is to be given credit for the time he served on his 
. contempt sentence. On Ct. 8, 1.S.S. Deft. is placed on 
z probation for a period of Two(2) Yrs., to follow service of 
: sentence on Cts. 2, 3, 4, 5, 6, and7, subject to the standing 
*: probation order of this Court. When deft. has compleated his 
: state sentence, the deft. is conc. on present bail pending | | 
. appeal. GAGLIARDI J. 
8-3-76| FRANK SACCO: Filed defendant's motion for dis overy & inspection re: 
wiretaps, post-trial hearing. | | 
8-3-76 | SACCO: Defendant's motion for discovery & inspection re: post-triz 
hearing. 
8-3-76 SACCO:: Filed deft's. motion to dismiss conviction for lack lof fast 
taint" hearing. 
8-3-76 SACCO: Filed affdvt. of Sacco in reply to Govt's. response ‘to motion. 
| 
8-3-76 |SACCO: Filed deft's. notice of motion for a jury trial. Ret. May 30-75. 
_ 83-76 |SACCO: Filed defts. memorandum re: ta pering hearing. | ; 
8-3-76 |SACCO: Filed dft's. rep’y to Govt. response re motion for discove y- 
8-3-76 |SACCO: Filed Govetnmen‘.'s su 
., 823-76 |SACCO: Filed Govt's. memorandum of law. 
8-3-76|SACCO: Filed deft's. motion for reinstatement of post-trial ‘taint; 
hearing. | | 
8-3-76 |SACCO: Filed Deft's. Memorandum in response to Govt. Affdvt. re ‘taint’. 
° 8=3-76 |GENTILE: Filed stipulation that the testimony of 2626 pages frem 


Florida and 1785 pages from Maryland is submitted to the Court in| its 
entirety for consideration in the taint hearing. 
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MENT 
RETURNS 


GENTILE: Filed affdvt. of Louis E. Cherico, asst. DA for Weschestar Cty. 


GENTILE: Filed affdvt. of Wi: iam H. McKenna Asst. DA Westchester County. 


Filed deft, B. Gentile's notice of appeal from Jujigment of 
7-29-76- i 


ec W/H AD PRO with ma na 
Writ Satisfied on 07-30-76. B. Gentile Gagliardi J. 
initiates selliphaseanassigie nite ostenintisecamacamaniie oe 
SEREEneeenememeene ee ee Te Res Pa 
NJAMIN - Filed Notice of cersification | 


of lst np ome co XAMXX¥KB Record to the USCA. 


B. Gentile-filed Unseaured P.B.8. $15 000. 


lf 


) } 


j 


ohn Rhines iled orde hat deft's motion for reduction 
of centence ic granted o Ordered, GAGLIARDI.J 


John Rhines, Filed Amended Judement the execution of the 


iod of encarceration originally imposed, 
Issued 211 conies 


Judge Gagliardi Page ll 72 Cr. 332 


‘i (1-24-76 | Filed Memorandum Decision- deft, Frank Sacco moves for an 
order renandine this case now per.cing before the USCA. 
od i a full and complete ‘caint' hearing". 
pon _ the Ling of a notic a e t 
o longer had jurisdiction to pass upon the present 
application,etc...motion denied, Gagliardi,J, m/n 


riled affdvt. (copy of document. 


ec ert. Fran acco s motion for remand rom the 
na reu or atu and complete “taint earing.e 
see entry o -L4+-/0 


-24-76 ohn Rhines-filed J&c md marshal's return, deft. . deli 


ee (adeiotntacciastniniarieiion 
02-02-77 GENTILE: Filed Memorandum Decision-Court feels that in view of the unusual cir- 
aca me nae ea AE TIC a RARE OL REESE 8 RRR RRR RET Sey Egy Ta . i. eS 1 1 A ee. 


So Ordered. Gagliardi, J. m/n 
EN’ LE: Filed Memorandum Decisi. on(See_Above) with CJA 20 appointment of counsel= 
Howard L. Jacobs, 401 Bway, NYC10013 431-3710, Gagliardi, J, issued all copies 


GENTILE: Filed CJA 20 approval fo ipproval for payment of payment o of fees of atty.H yf fees of atty Howard L. Jacobs. 
agliardi,J. issued all copies. _ 


Issued all copies 
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UNITED ‘STATES :DISTRICT COURT ‘'. 
SOUTHERN DISTRICT OF NEW YORK « 
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UNITED STATES OF AMERICA fo Wihdil 


FRANK SACCO 
BENJAMIN GENTILE and 
JOHN RHINES, 


Defendants 


The Grand Jury charges: 
Cn-or about March 16, 1970, in the Southern District 
of New York, the defendant, FRANK SACCO, as creditor, unlaw=" 
‘ fully, wilfully and knowingly did make an extortionate extension. 
of credit, that is, said defendant-creditor did-made a loan in 
| the amount of $500.00 to James William Robbins, the debtor, with 
“respect to which loan it was the understanding of the defendant- 
ereditor ond the debtor, at the time the loan was made, that 
‘delay in making repayment and failure to make repayment could 
°“resuit in the use of violence’ and other crimins} : 
harm to the person, reputation and property of the debtor ond’ 


others. ' >, 


(title 1s, united States Cede, Cacttine gol ‘ond 892) 


: COUNT TWO 
The Grand Jury further charges: ? : 
: On or about May 5, 1970, in the Southern District of 
New York, the defendants, FRANK SACCO and BENJAMIN GENTILE, as 
-creditors, unlawfully, wilfully and ‘knowingly did make an 
extortionate extension of credit, that is, said defendant- 
_ereditors did make a loan in the emount of $1,000.00 to James’ 


William Robbins, the debtor, with respect to which loan it was 


the understanding of said defendant-creditors‘and the debtor, 


Peay ar tent enn Sieg An een 
; ee ae A 13 
Or: a. 
at the time the Lean was made, that delay in making repayment and 
failure to make repayment ry tesult in the use of violence and 
other criminal means to cause ‘harm to the person, reputation and 


property of the debtor and ochere: 


(Title 18, United States Codey, Sections 891,892 and 2) 


COUNT: THREE 


The Grand Jury further charges: P 

1. vee on or about March 16, 1970, up to and including 
the date of the ‘filing of this indictment, in the Southern District 
of New York and elsewhere, FRANK SACCO, BENJAMIN GENTILE and. JOHN 
RHINES, the defendants, unlawfully, wilfully and knowingly did 
combine, conspire, confederate and agree cagpenee and with each. 
other, and with others to the Grad Jury unknown, to participate 
in the use of extortionate means to attempt to collect an exten- 


sion and extensions. of credit from James William Robbins; he’ debtor. 
2. It was part of said conspiracy that the defendants 

would and did agree to use violence and other criminal means, and 

. the express and implicit threat of the ‘use of violence and other 


criminal means, <o cause harm to the person, reputation and 


property of the debtor and others. 


. OVERT ACTS 

In furtterance of eaid conspiracy and to effect the _ 
objects thereof, the following overt acts, among others; were 
committed in the Southern District of New York and elsewhere: : 

1.- On or about April 24, 1970, BENJAMIN GENTILE dia 
receive a payment from James William Robbins. : 7 

2.'.On or about April 30, 1970, FRANK SACCO and BENJAMIN 
GENTILE did meet with James William Robbins in Peekskill, New York. 

3. On or about June 5, 1970, BENJAMIN GENTILE did meet 
with James William Robbins in Peekski’l, New York. 

_4&. Qn’ or about December 6, 1971, FRANK SACCO and JOHN 


RHINES did meet with James William Robbins in Peekskill, New York. 


or about Decepber 10, 1971 JOHN RHINES did 
meet with James William Robbins in Peekskill, New York. 
6. On or about Jamwary 21, 1972 BENJAMIN GENTILE 
did meet with James William Robbins in Peekskill, New York. 


‘ ‘ 
(Title 18, United States Code, Sections 891 and 894) 


COUNT FOUR 
The Grand Jury further charges: 

On on about June 5, 1970, in the Southern District 
of New York, the defendants, FRANK SACCO and BENJAMIN GENTILE 
unlawfully, wilfully and Lnowingly did ae in the use 
of extortionate jeans to collect and attempt to collect ex-' 
tensions of credit from James William Robbins, the debtor, in 
that the ‘defendants did use express and implicit threats of : 
use of violence ‘and ‘other criminal means to cause harm'to the 


“\person, reputation ard property of th2 debtor and others. 


(Title 18, United States Code, Sections 891,894 and 2) 


The Grand ‘Jury further charges: | 
On-or about the dates set forth below, fin the 

-, Southern District of New York, the defendants FRANK SACCO, 
" BENJAMIN GENTILE.and JOHN RHINES, unlawfully, wilfully and 


— ——. 


knowingly did parti: ipate * in the use of extortionate means ,- 


t6 collect ‘and attempt to collect extensions oF credit from 
James Wilidam Robbins, fhe debtor, in that the defendants afd © 
use express and‘implicit threats of use of violence, and other 
criminal eeres to cause “harm to the person, re, tation and . 
~" property: of the debtor “and others. 
DATE 

December 6, 1971 

December 10, 1971 

January 3, 1972 

January 21, 1972 


(Title 18, United States Code, Sessions 891,894 and 2) 
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mnited ‘States Attorney for the: 
Southern District of New York 
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and that is understandable because we have seven counts 


is one of the .counts ia the indictment. 


thus far. 


make certain ruling® abeut the admissibility of evidence 


I hope that I have not in any way coaveyed to 
any impression as to my thoughts about the meritm of the 


about which you are to decide. 


favor one side or the other in thie case, please elimina 
completely from your mind. I must be as impartial in ary 
ings here as you must be impartial in your determination 


fact questions in this case, 


Again, I car’t tell you how important it is. 
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My charge will be alittle bit lengthy this morning, 


in the 


indictment, we have three Gefendants involved and we have «@ 


complicated charge insofas as Gemspiracy is concerned which 


When I say I am charging you I simply mean that I 
am yoing to explain the law that you must apply in reaching 
your decision in this case. I ask tha’ Pee OSS eRe ay a 


ferences from any ruling or commenta I have made ia this case 


It is my obliyation, as I told you at the omens of 


this case, to make certain rulings wher objections are x24, 


and 


that is my function as the judge, to pase upon that impartial] 


you 


Case 


If in any way you have gained any impression that I 


te it 
rul- 


of th 


Some- 


10 


l4 


3 
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judge who sits on a case, and I think we all try in every way, 
to make any feelings that we have about how your determinations 
should be, and if I not succeeded is masking from you any 
thoughts I may have about thig case, I have failed in ay 
attempt to be objective ané ispartial. 

And if I have failed, please disregard any thoughts 
you may have about it, Because it is most important that tze 
case involved here be decided by you with complete impartiality 
from outsides influences. 

I asked you not to talk to members of your family ov 
anybody else about this case because I wanted you to decide 
this case en what you heard here in the courtroca. I hope pee 
heard it and felt that my rulings were done on the basis of 
law and not for any feeling that I might have about how this 
case should be decided. 

Every case consists of two parts, the evidence or 
facts, and the law, and each part is equally important. Mo 
matter what any counsel may have said or even what you may 
from your own experience in your deterniaation of this case, 
the law is what I tell you it is and you must accept it one 
hundred per cent. 

You have been chosen and sworn as jurors in this 


matter to try the issues puasentes by the allegations or clai 


of the indictment, and 2 rose ag tage of the facts, to 
Whe. Sewtees ti? ; 


il 
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decide whether the defendants have or have not been proven 


guilty beyond a reasonable doubt of the facts with which each 
one of them is charged. 

In performing your function as jurors, you are to 
act without fear, favor, prejudice or bias one way or the 
other, either to the Government or to the defendants. The lew 
does not Sede Jtrors @f anyone connected with the trial to be 
governed by sympathy or prejudice or public Opiaion. 

Im this connection, the Government must be conside 
in no different light from any other party to a law suit and 
gounsel for the Government must be considered in no different 
light from counsel for the defendants or any other litigamt. 
The fact that the Government is a party here entitles it to ao 
greater and no lesser consideration than that offered to any 
other party to a law suit. 4, 

The defendants and the Government each have a righ 
to expect that you will carefully and impartially consider 
all the evidence, follow the law as I give it to you, and re 
a verdict whether for the Government or for the defendants, 
regardless of consequences. 

Although yeu, as jurors, are the sole judges Of the 
facts, you are duty beund to follow the law as stated in thuse 


instructions, and to apply that law to the facts es you find 


a 
«; \ 


‘ Pe Pe — jane sa io—«< 2) 


tt te pi A 18 


gte 4 1454 


t 
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} 2 | We are partners here, you and I. I tell you what the 


3 || 24~ is and you are bound by it. You determine what the facts 


by thet. 
j 


I ask that you not single out any single instruction | 


| 
are and them apply the law to those facts and we are all bound 
of mine as stating the law alone. Take them all into accouat 


g || after you have heard them all. 
9 | The law presumes a defendant to be innocent ofa 
10 | crim. A defendant, althaggh accused, begins the trial with « 


i clean slate, with no evidence against him, and the law permits 

2 nothing but legal evidence presented before the jury to be 

13 considered in support of any charge against the accused,’ so 

14 || the presumption of innocence alone is sufficient to ougntt a 

defendant unless you, as jurors, are satisfied beyond a reasen 

18 able doubt of the defendant's guilt after careful and im- 

vr partial! consideration of all the evidence in the case. A 
defendant is never to be convicted on mere suspicion or con- 
jecture. 

The burden is upon the prosecution to prove cuilt 
beyond a reasonable doubt and this burden never shifts to the 
defendant for the law never imposes upon a deieandant in a 

criminal case the burden or duty of calling any witnesses or 


producing any evidence. 


In connectiog with the pres option of innocence, a 


a e- peoe G2 


te 
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{ 
a defendant is presumed to be innocent at all times and through, 


the entire trial, unless and umtil the Government proves a 
defendant guilty beyond a reasonable doubt. Por these reasoas, 


a defendant need not take the witness stand and testify in his 


" own behalf. 


i o 


T..@ fact that onvw defendant, Mr. Rhines, did testify 
at cajs trial and that the other defendants did not testify, 
does net create any presumption against the defendants who did 
not take the stand, ard I charge you that this fact must not 
weigh in ‘he slightest against the .«fendants who did not take 
the stand nor shall this fact enter into your discussions or 
deliberations in aay manner. 

i have mentione ~ iat the Government must prove its 
case beyond a reasonable doubt, and I will attempt tc define 
that to you. 

A reasonable doubt is not a vague or speculative or 
imaginary doubt. It is a doubt based on reason arising from 
the evidence or lack of evidence. tc is a doubt which could 
cause a reager:>Sle man or wouan, Like yourselves. to hesitate 
to act in reiacion te your own important private affairs. Th 
is a reasonable doubt. The burden, as I have said, is always 


upon the prosecution to prove guilt beyond a reasonable doubt 


and this burden shifts to a defendaat. 
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9 || suspicion is not a substitute for evidence nor is it sufficient 
i 3 || to convict if you find: that the circumstances merely render en 
et 4 || 8ecused probably guilty. Om the other hand, it is not required 
: 5 | that the Government must prove guilt beyond a reasonable doubt 
2. 6 || all possible Goubt, but the proof must be of such a convinciag 
‘ 7 || Character that you would be willing to rely and act on it in 


8 || the importance of affairs of your am life. | 


Thus, a reascaable doubt exists whenever, after care 


io || ful and impertial consideration ef all the evidence in the case 


you as jurors, do not feel convinced to a moral certainty that 


defendant is guilty of the charge. 


3 So if you view the evidence as reasonably pernifting 


either of two conclusions, one of innocence, the other of quilt 


then, of course, the jury should adopt the conclision of inne- 


cense. 


On the other hand, if the Government, as I have said, 


ig || Ras said you in accordance with my instruction-, as to re 


doubt and if you find that the defendant or defendants beyond 


@ reasonable doubt are guilty, then your verdict should be 


guilty. 


I did inform you when we started this case, that I 


| any score card as to the number that I ruled one way or the 


ether and that is the obligatioa ef the attorneys, to make thos 
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objections, and for me to pass upon them and nothing is to be 


| 


gained by either my sustaining or overruling of objections. 
The manner in which you judge the evidence is not 
any different from the way in which all reasonable persons trea 


any question depending upon evidence pre-ented to then. 


You are expected to use your good common sense. Con- 
Sider the evidence in the case for oaly those purposes for whi 
it has been admitted and give it a reasonable and fair const 
in the light of your common knowledge of the natural endencies 
and inclinations of human beings. 

If the accused be Proved guilty beyond a reasonable 
@oubt, say so. If not so Proved guilty, say so. ’ 


Keep constantly in mind that it would be a violation 


I of your sworn duty to base a verdict of guilty upon anything 


' 
| 


that the law never imposes upon a defendant in a Criminal case 
the burden or duty of calling any witnesses or producing any 


evidence. 
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- @vidence, bat simply a jury is required to find the facts 


Now, thare are gemerally speaking two types of 
evidence from which @ jury may properly find the truth as 
to the facts ef a case, One is direct evidence, such as 
testimony of a witness. I saw somebody do something, and 
I report to you wiert he did. That is direct evidence. 
The other is inadirect,or cirwgmetantial evidence. 

The preef of a chain ef circumstances pointing 
to the existence or man-ditist-nce of certain facts. That 
is, from the facts that are testified you may reasonably 
draw inferences that certain other conditions exist. 

That is called cirownsteatial «vidence. And there is no 
distinction in the law betweea direct and circumstantial 


in accordance with the preponderance of all the evidence 
in the case, both direct aad circumstantial. 

You are, as I have said, te consider only the | 
evidence in this case which consists of the sworn testimony | 
of the witnesses, the exhibits which have been received in : 
evidence, the facts which have been stipulate’ and the 
presumptions which I have told you about in these in- 
structions, such as the presumption of innocence. But 


while you are to consider only the evidence in this case, 
you are not limited to the bald statements of the wit- 
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the facts which you find have beea prove’ such reasonable 
inferences as seem justified to you in the light or your 

own experience. , 

Am inferense is a fancy word for a conclusion 
which reason, er common sense, leads you to draw fyom the 
facts that have been proved here. 

I ageia repeat, which f said before, that the 
indictment is only a fermel ~sthod of accusing a defendant 
of the crime charged, and im and ef itself is not evidenss 
igainst the defendant. I knew I have teld you severel 
times, but I will tell you again, it is convenient at 
this point, that 4¢ iny refesense by the Court ox by 
counsel to matters of eviseace does net ceincide with your 
own recollection, it is your recellection which controls 
during your deliberations. You as jurors aretks sole 
judges of the credibility of the witnesses and the weight 
their testimony deserves. You showld carefully | 
scrutinize the testimony given, the circumstances under 
which each witness bas testified and evary matter in 
avidence «miich tondu te indicate whether the witness is 
worthy of beilal. 

Consider each witness's intelligence, mtive 
and state of mind, demeaner and manner while om the stand. 
Comsider nine any relation each witness may | 
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bear to either side of the case. ‘The manner in which each 
witness might be affected by the verdict, and the extent 
to which, if at all, each witmess is either supported or 
contradicted by other evidence. 

Tacoasistencias, or discrepancies in the 
testimosy ef a ,wilares, cr between the testimony of 
different witnesses, may cor may met caasé.a jury to 
discretit such testimony. | 

Two Of more persons witnessing an incident er 
a transaction may see o¢ hear it differently. Innocent 
misrecollectioa, lire failure of recellection, is » an 
uncommon experience. In weighing the effect of a dis- 
crepency cemsider whether it pertains to a matte: of 
importance or an unimpertant detail, aad yhether the cis- 
crepancy results from innecent erm,or wilf€l falsehood. 

If you find a presusptica ef truthfulness te be 
outweighed as to any witness you can do one ef twe things: 
you can either reject all of that witness's testimony on 
the ground that it is all taimted by falsehood and that 
pone of it is worthy of belief er, you can accest that 
part, or thoseparts which you believe te be credible and 
reject those parts which you believe to be tzinted by 
falsehood. 

‘This is what the lat cays yeu can do with the 
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testimony of a witaees whem you beliewe testified falsely 
while om the witness stand. Im determining credibility 
of a particular witzese any evidence that a witness has 
been convicted ia the past of certain crimes may be 
considered hy yeu. 

If it is peveliarly within the power of either 
the seneeieben in the defense to prudece a witness who 
could give material tegtinen on an issue is the case, 
failure to cail that witness may give rise to an inference 
tuast his testimony would be unfaverable to that party. 
However, BO such conclusion sheuld be drawn by you with 
regard to a witness whe is equally available te beth parties 
or wh ze the witness's testimony would be merely cumulative. 
Again, in@am® respect, I charge yeu herw at this point 
what I have charged you before, siecle dunia dating: titania 
upor: a defendant im a criminal ease to produce any witnessea|— 
or produce amy evidence. 

| Wow, those are general propesitions for you te 
consider in arriving at your verdict. You hare heard, 
and I). not going to weview the testimony of the witnesece 
here in this case, becauee you have heard the summations 
of counsel, you have paid attention to the witmesses that 
have appeared on the stand, It is the government's 
ase s,s of 
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credit, and I will define those terms for you later on, 
and that collection of it was to be dene if payment were 
not made by threats of bodily harm or violence. I will 
be more specific in that. 

‘That is gemerally the contention of the 
government om the witnesses whom they have produced here. 
And I think the names of them all, the witnesseswho were 
produced, were mentioned yc ‘terday in the summation of 
counsel. And it is the cenuentien of the defentente that 
there was no such threat of hara, that this wee a nernal 
business loam without any threats being made, that if 
payment were not mate th.t ac harm would ensue. Thope 
are merely the contentions of the parties. 

Now, I wernt te specifically charge you, oF 
inform you about the crimes with which each defendant is 
charged. In betef, the tadiotmest,aad, incidentally, 

I am going *o make available to you before you start 
your deliberations the indictment itself, the remaining 
counts in the indictment which are ceynts 2 through 8. 
You will have that available to you in the juryrocs. 

I will also make available to you a form of 
verdict, which is how you will retura your verdict when 


you return to the court. 
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Now, this act provides in pertinent part as follows: 


“Whoever makes amy extortionate extension of credit 


shall be guilty of a crime." 


In addition to making the extortionate extension of 


credit a crime, the act provides that, in Section 894,: 


“Whoever knowingly participates in any way in the 


use of any extortiomate means, one, to collect or attempt te 


collect any extension of eredi* or, two, to punish any per- 


son for the repayment thereof, shall ccmmit a crime. 


In addition to the specific activities prescribed, 


@ conspiracy or agreement to commit these acts constitutes e 


separate crime. 


Thus, in a canspiracy charge, there is no need to 


| 
| prove an actual violation of the extortionate credit laws. 


However, the Government mus: prove an agreement to violate 


laws. «A conspiracy to violate the extortionate credit trans- 


action act is a separate crime entirely distinct from a sub- 


stantive crime, which may be the goal of the cor ‘piracy. 


Now, as I have indicated, the indictment contaias 


seven counts that aro presently before you. The indictment 


number 1, count 1, which set forth that on March 16, 19706, 


Prank Sacco unlawfully made a loan in the amount of $500 in 


violation of the statute, has been dismissed. 


before you. 


That is no lonce 
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Count 2, the second count, involves making extor- 
tionate extension of credit and specifically count two charges 
that on or about May 5, 1970, im the Southern District of 
New York, the Southern District'of Mew York encompasses for 
our purposes, Manhattan, The Bromx and Westchester Counties, 
the defendants Sacco and Benjamin Gentile, as creditors, unlaw- 
fully, wilfully and knowingly did make an extortionate extea- 
sion of credit, that is, said defendants did make a loan in 
the amount of $1,000 to James Willias Robbins, the debtor, with 
respect to which loan it wes the understanding of said defend- 
ant creditors and the debtor at the time the loan was made, 
that delay in making repayment and failure to make repayment 
| could result in the use of violence and other criminal means 
to cause harm to the person, reputation and property of the 
debtor and others. 

Now, in that count, as I have said, the defendant 
Frank Sacco and Genjamin Gentile, are named. In order to find 
the defendants guilty of the crime charged in this count, you 
must find beyond a reasonable dc.wbt that, one, the particular 
defendant did in fact shianteninn wilfully and knowingly make 


a loan to James William Robbins in the amount and on or about 


| the date charged in the indictment, and an act is done know- 
! 
1 
| 


ingly if it is done voluntarily ana purposefully, and net beca 


| of mistake, accident, mare negligence or other innocent means. 
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! a loan by a non-licensed lender is in excess of seven and a 


= : 


An act is done wilfully if it is done knowingly and 
deliberately. Wilfully doss not mean that the defendant in 
addition to knowing what he is Going must also suppose he is 
breaking the law. 

| Ignorance of the law is no excuse. Only in those 
cases where mere fai'ure to act may be involved. And two, that 
is one point, acting unlawfully tomake a loan on the date 
charged and two, that such loar constituted an extortionate 
extension of credit. 

In this connection , you may find that an extensica 


of credit is extortionate if you find beyond a reasonable doubt 


that the repayment of the extension of credit or the per 
of any promise given in consideration thereof would be uneniores- 
ble through civil, judicial process against the debtor in the 
jurisdiction within which the debtor resided. 

And in this connection I charge you that the law in 
New York State during the period of time referred to in the 
indictment,was that a person who was not a licensed lender coul 
not enforce through civil judicial process, the collection of 
éither the principal or the interest and a loan such as has 
testified to in this case, if the interest was in excess of 


seven and a half per cent per year. And to rephrase that, tf 


half per cent per. year, aaidloap, Ap iow recy wyaee is void 
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void as a matter of law. 

And two, the extension of credi* was made at a rate 
of interest in excers of am annual rate of 45 per cent cal- 


culated according to the a6 .u method of allocating pay- 


ments made on a debt between *Fiweipal and interest pursuant 
to which a payment is applied first te the eccumulated interest 
and the balance is applied to the unpaid principal. 

And you have heard t- timony here es to the rate -@ 
interest on a $500 loan with $25 a week interest and on a 
$1500 loan with $75 interest per week. 

You have heard testimony in this case in that connee- 
tion. Now there is a third branch to this act that you mest 
find. Thirdly that the extension of credit that at the time 
extension of credit was made the debtor reasomably believed 
either, a, one or more extensicns of credit by the creditor had 

been collected or attempted to be collected by extortionate 
means, or the non-repayment thereof had heen punished by 
extortionate means or, b, the creditor had a reputation for the 
use of extortionate means to collect extensions of credit to 
punish the non~-repayuent thereof. + 

Now, the term “extortionate means” igs defined in 
title 18, United states Code, section 8917 as, in the statute, 
j@hY Monies which involves the use OF an expressed or implicit 


ehteat of use of violence, oF. other PFimiaal means to cause harm 
“2 ah Ys in ; ee ’ 
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to the person, weputation or Property of any person. And 
finally you must find that upon the making of the extension 

of credit the total of the extensioms of credit by the credi- 
tor to the debtor then Outstanding, including any unpaid intere 


Or simila. charges, exceeded $100. 


Now, in connection with the second count, I cherge 


you that in order te find the defendants guilty you must be 
satisfied beyond a reasonable “cubt that the debtor, James 
William Robbins, was fearful that violence or criminal means 
would be used to check the debt at the time the loan was 
initially made. | 

It is not sufficient to support a verdict of edie 
that the debtor later acguired such vars or apprehensions. Is 
eddit‘ion you must find that the fear of Robbins, if it «xisted, 
was a fear that would occur to a reasonable man umder the 


same circumstances. 
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The 4th, 5th, 6th, 7th and 8th counts involve 
the use of extorticaste means to collect and attempt to 
collect extemsions of credit specifically as follows: 

xX have skipped count 1. 
count, aad I will charge you leter. 

Count 4 eharges that em or about June 5, 1970, 


That is a conspiracy 


in the Seutherm District of May York, the defendants 
Frank Secco and Benjamin Ge. -ile unlawfully, wilfully 
and knowingly did perticipate in the use of extortionate 
means to collect and attempt to oel’sct extensions of 
credit from James William Robbias, the debtec, in that 
the defendants did use express and implicit threats on 
use of violence and other criminal means to cause harm 
to the person, reputation and property of the debtor 
acd others. 

The same provisions as I have given you with 
respect to count 2 insofar as what constitutes an extortion 
ate extension of credit applies here and I am not going 
te repeat them because you have already heard those. 

Counts 5 threugl 8 charge that en or about 
the dates set forth below, in the Southern District of 
New York, the three defendants, "rank Sacco, Benjamin 
Gentile and John Rhines, unlawfully, wilfully and 


| 
knowingly ald participate in the use of extortionate | 
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means to collect and attempt to collect extensions of 

credit from James Wiliiam Robbins, the debtor, in that the 
defendants did “a express and implicit threats of use of : 
violence and other criminal asans to causebarm to the aie 
reputat. on and property ef the debtor and others. ) 

On ceemt 5 the date is December 6, 1971. 

Oa count 6 the da@e is December 10, 1971. 

Count 7, January 3, 1°72. | 

Coumt 8, January 21, 1972. 

In egder te convict the defendants of the crime 
charged in these counts you muat find beyond a reasonable 
doubt the following elements: . 

That the defendant Prank Secco had made a loan 
of money to James Sonny Robbins and as of the date of the 
loan James Sonny Robbins owed principal or interest on the 
loan. } 

Two, that om or about the dat« stated in the pacts: 
cular count you are considering the defendant or defendants 
made an attempt to collect the principal or interest owed 
to him by Robbins, that is, that om ox about thet date 
the defendant attempted to induce Robbins to repay principal 
er irterest on that date. 


Three, that. in se attempting to collect ths 


loan the defendant cor defendants acting anlawfully, 
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wilfully and knowingly -- and those terms have been defined 
for you -- in any way participated in the use of extortiorate 
means of collectiog. 

The statute defines an extortionate means as 
“any mens which involves an express or implicit threat 
of use of dolence or other criminal means to cause harm 
to the person, rweputatioa or property of any person.” 

Maybe it seems s/-ple, but violence means Simpiy 
physical harm of any kind. 

In deciding whether the defeniant or dc 2ndaats 
wilfully made implied threats ef physical harmearother 
criminal means te Robbias you sus, @ your good owmeen 
sense. You shewld take into cc«sideratioa all of the 
evidence in this case bearing on what the defendants 
intended by their statemen<es and what they actually said 
tc Robbins. 

Words, harmless in themselves, may take on a 
sinister and threatening meaning in the context in which 
they are used. On the other hand, you may decide that 


the words used by the defendamt or defeadanis in the ful) | 

context of what was said carried no such threatening 

significan: >. | 
The question for you to decide is whether a 


defendant intended by nis words to gie the inpression 
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that physical hare ec ether criminal means would be used 
against Robbins if he refused te pey, and if so, whether 
in the fall seatext of the conversation the words actually | 
used by the defendest srmesenably eppear to yeu to hare 
stated such threats by implicatica. 

I say words there end I also mean acts or any 
other matter in evidease here which might convey that 
imps ees ieoa . | 

It showlé be noted that ea defeniant need act 
physically perform the specific acts constituting the crins 
set forth in these instructions to bo found guilty of the 
substative crimes chargec. . 

rt am going te go on for a little bit more, 
until we come tothe question of conseriracy, which is 
quite a charge and them we are geing to take a short 
break, we will give you a chance to stretch your feet | 
and rest your minds for a moment because this is a lot of 
information that is being given to you, but we will ge on 


for a few more minutes and we will take a break and I will 


: 
: 
| 


continue with the charge. 
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State of mind. tn conneetion with the substantive 
crimes charged, you have heard the testimony of James Sonny 
Robbins, who stated that at the time he made the second loan he 
understood that phys‘cal harm céuld result to him if he failed 
to repsy auy part of the loan aad also at the time he made ach 
of the loans he was aware of the Gefendant Sacc 's reputation 
in the community for peing a violent person.. 

The Court instrwets u that you may consider such 
testimony only as evidence of the state of mind of James Sonay 
Robbins when he borrowed the monsy and not as proef of the 
facts asserted. 

In addition, I charge you that unless you are sétie+ 
fied that this testimony related to the defendant Sacco's repe- 
tation in @ community of which Robbins wes a member, you may 
not consider it for any purpase. 

With regard to counts two, four, fi-re, six, seven and) 
eight of the indictment--those are all the counts except the 
conspiracy count, but which I will charge you later--the 
Government relies upon a statute whict reads in relevant part 
as fellows: 

“Whoever commits an offense or aids, abets or coun- 
sels, commands, induces or produces its commission, is punish- 


able as a principal.” 
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commits an illegal acc: « Prin. .pal punishable, but aryone who 
aids and abets him in comitting that illegal act is likewise 


punishable. 


Accordingly, you may find the defendant or defeniteats 
guilty of ne offense charged if you find beyond a reasonable 
doubt that the offense was commit~ed and that the defendant or 
deferdants aided and abetted in its commission. 

In determining wheth -> not a defendant or defend- 
ants aided and abetted in the cotuission of the offense you may 
ask yourselves these questions; 

Did he associate himself with the venture? 


Did he participate in it as something he wished’tc 


| bring about? 

Did he seek by his action to make it succeed? 

-t he did these things, then ne is an aider and an 
abettor. The mere association or friendship between a defend- 


ant or cefendants and an alleged principal is nat sufficient 


SS ne ee > Se 


to establish one as an aider and an abettor. Moreover, mere 


resence at the scene of a crime and knowledge that a crime is 


Oe eee 


being committed are not sufficient to establish that the de- 
fendant aided and abetted the crime, unless you find beyond a 
| reasonable doubt that the defendant was a Participant and not 


4, merely a spectator. 
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2 charge you another theory of mroof. 

It is not essentia! to a finding of guilt on the 

4 || Substantive offenses that the Gefendant or defendants physicall 
5 || performed the specific acts constituting the crime charged mr 


6 || that he br. @n aider and an abettor. a Gefendant is guilty of a 


7 || substantive count Charged if it was committed in furtherance of 
8 jland during the course of an unlawful conspiracy of which he wae 
3 | a member. 


10 I will define for you after our short recess, what. 


ll conspiracy is. I marely want you te understand . -w that a 


12 || conspirator is liable for the acts and s .teimits Of his sco- 


& 


consoirators, provided they were made witha the scope of” the 


14 | eee agreement as he aw it during the pendency of the ccn- 
{ 
j 
| 


First, that the defendant, who allegedly physically 


15 Spiracy and in furtherance of its objectives. 

16 To find a deferdant who did not physically perform 

7 the acts specified in the crime charged guilty of @ substan- 

18 tive offense under this theory of proof, you must fing beyona | 
19 ja reasonable doubt the following: 
| 


21 Performed the specific acts constituting the crire charged, 
is guilty and was a member of the conspiracy. 
Second, that the defendant who did not physically 


perform tne specific acts constituting the offense charged, 


| WaS a member of a conspiracy, 
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Third, that the crime was committed in furtherance 


of the conspiracy or its objectives. 


If the above three factors are true beyond a reasoca- 


able doubt, then the evidence is sufficient to show guilt. 


fr 
ow 


& defendant need not physically perform the specific 
acts constituting the substantive offense, nor need he have 


knowledge of said acts to be guilty under this theory of proef. 


we. 


IT have reached t= s je at which I am going to 


you on conspiracy and I believe it would be helpful to you if 


we did have a five-minute recess. 


Again, don’t start Giscussing this case and doen't 
make up your mind about it. You haven't heard all of the law, 


~~ as I said before, ever part of my charge is important to 


you, t> hear it all and to hear all of the charge rather than 


each individual item of it. 


lunch, because what I intend to do is have lunch brought down 


| 
- 
If you will fall out, I hope you have ordered your | 
to you. It is going to save you some time in going out when | 
that time can be spent in here. 

If you haven't already ordered your lunch, get the 
|| balance of the orders in and we will have that ready for you 
about a quarter to one. 
(Jury left the courtroom.) 


! 
| 
| THR COURT» Would ies have ony objection if I. 
ie ce “sien id fie i ee ue te ; 
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talked to Mr. Walsh on an absolutely unrelated matter that 
came to my attention last night? 
"7. SACEO: MO, 
MR. JACOBS: Absolutely net, your Honor. 
ASR. LANNA: Wo. 


(Recess taker..) 


—_ 
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cy 2 (Im open onert, jury present in the courtroon.) 
3 THE COURT: I ask if veu are all able to hear me 
ty 4 adequately, er should I speak lewder? 
5 JUROR BO. 9: A trifle louder. 
6 ty ‘THE COURT: I get tue impression as I standhere 
7 that I am yelling, which I dem't like to do. So, if you 
8 canzot hear, don't heeitate te say sco, because it is in- 
9 portagt to you and I will try to speak a little louder. 
10 New we have come to the lst court of the 
11 indictment. I have deme that for the reason that I thiak 
12 you will be able to understand it more readily after having 
ly heard my charce of the slements of the cubsterlive of fenecs 
l4 charged, 


Count 3 charges that, one, from on or about 
March 16, 1976, up to and including the date of the 


filing of this indictmeat, which wes March 23, 1972, in 


— 
) 


the Southera District of New York and elsewhere, Prank 
Sacco, Benjamin Gentile and John Rhines, the defendants, 
unlawfully, wilfully and knowingly did combine, conspire, 
confederate and agree tegether and with each ether and 
with ovhers to the grand jury uaknown, to participate 


ne eee 
— etn se ee 


| in the use of extortionate means to attempt te collect 
| 
| an extension of credit from Jamas William Robbins, the 
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- defendants would ansé did agree to use violence and other 
: " 3 criminal meame and the express ami implicit threat of the 
: : & 4 use ef violence and other criminal means to cause harm to 
: 5 the person, reputation wad property ef the debtor and 
6 on" ‘ 
’ The conspirety charge, as I have told you, 
8 is seperate and distinct from the charges made in the 
_ ° substantive counts. This ¢ t, however, docs act preclude 
wo you from ceasidering preef of an actual violation as 
i evidence that a cenepizeacy existed. 
a Im order te find a defendant guilty of the 


conspiracy charged ia the 3rd count of the indictsent you 
14 must find beyond a reasonable doubt as follows: Pirst, 

that some time between March 16, 1970, and the date of 

the filing of the iadictmaat, which was March 23rd, 1972, 


7 an agreement exisved between any of the defendants ou 


| 
trial and sny other person whether on trial or net; | 
19 second, that it war part of this freement to do ew 
the following: A, to make extortionate extensions of 
credit by making loans to James Sonny Robbins, that is, | 
to make a loan with the understanding of the creditor 
and debtor at the time of the makinyg of the loan that 

j 


\ delay ina making repayment, or failure to make repayment 


a a a 


could result in the ae of yaaprene or | other criminal 


a 8 orate: A wae ; 
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means to cause hume-te that persona; B, to advance money 
Oo Property pursuant te a partnership acreeneat or a 
profit-sharing agreement or 8 a loan, investment or other- 
wise, *o Prank Sacoe er ethers with reasonable grounds 
tc believe that it was the intention of Frank ence-02 
others te use the mesas so advanced divest): “© indirectly 
for the purpese ef making extertionate extens ons of 
credit er; C, te ese emterticnate means to collect and 
attempt to collect extensip. of eret!i, that is, to induce 
the repayment ef the lean by means which involved the use, 
or an expresg, ec implicit threat of the use of violence, 
On other criminal means to capem ham to the person, 
reputation or property of the debteorar his family. 

In this regard you need met find that the 
Conspiracy existed the eatire time from March 16, 1970 -- 


& 


3 


Mr. Selomon, please ~~ in this regard you need act find 
that the conspiracy existed the extire time from March 16, 
1970, to March 23, 1972. It is sufficient if it is shown 


to have existed for any pert of that time. Third, that a | 


defendant knowingly associated himeelf with the conspiracy; | 
fourth, that one of the conspirators knowingly committed | 
at least one of the overt acts eet forth in the indictment 
at or about the time and place alleged. 
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Sow, the overt acts alleged in this portion of 
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the indictment are, ia furtherance of said conspiracy and 
to effect the cbhject theresf, the fellowing owert acts 
among others wees committed is the Seuthera District of 
mew York and elsewhera: One, om er about April 24, 
1970, Pg jamia Gentile did receive « Peysent from James 
William Robbins; two, em cr about April 30, 1970, Praak 
Sacco and Benjamin Gentile did weet with James Willian 
Robbins in Peekskill, New Yerk; theese, oa or about June 
5, 1970, Bemjemin Gentile did meet with James William 
Robbins in Peekskill, New York; fom, on or about Dec emiex 
6, 1971, Prank Sacco and Joha Rhines did meet with James 
William Robbins in Peekskill, New York; five, on or abeut 
December 16, 1971, John Qhiaes did meet with Jamer William 
Robbing in Peekskill, New York; six, on or about January 21, 
1972, Benjamin Genttle did meet with James William Robbins 
in Peekskill, New York. 

sisi while the indictment charges in count 1 
that the conspiracy began on or about March 16, 1970, and 
continued to the date of its filing, March 23, 1972, it 
is not essential that the goverament prove that the con- 
apiracy started and ended on of about those specific dates. 
Tt is specific if you find that in fact a conspiracy was 


formed and existed for some substantial time within the 


gk F A BP FB B S & 


period sat forth in the indictment, and that at least one 
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overt act was committed ia furtheraace thereof in that 
period. 

wow, & conspiracy once formed is presumed te 
have contiaved until its objectives are accomplished or 
there @§ an affirmative act of termination by its mexbers 
Or otherwise terminated as for example by police inter- 
vation. i ‘@, @nee & person is found to be a member 
of a conspiracy ha ir pres nd te continue his membership 
until its tenmi ation, enless there is affirmative proof 
offered ct withdrewal or disassociation. 

Mew,I will define conspiracy amd proof of its 
existence. A conspiracy is a comb nition of two or sere 
persons by cemcerted action to accomplish some unlawfsl 
purpose or to accomplish some lawful Purpose by un’ awful | 
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: 2 A comspiracy is a kind of partnership in criminal 
: 5 | purpose in which each member becomes the agent of every other 
! 4 || Member. The gist of the effect is a combination, or agreement 
5 || tO disobey or to disregard the law. 
é qytow, mere similarity of conduct among various per- 
7 | 80ns and the fact that they may have associated with each other 


g | and may heve assembled terether and discussed common aims and 


> 


| interestes, does not necess “tly establiah proof of the exis- 
i || “ence of a con:riracy, 
: However, the evidence in the case need not show that 


the members entered into any formal or express agreement, or 


thac they directly by words spoken or in writing, stated amo neq 


themselves what their object or purpose was to be, or the 


is ii details thereof, or the means by which the object or purpose 


to be accomplished. 


*ha\ ©e evidence in the case must show, beyond a 
i 


18 | reasonable doubt in order to establish proof, that a con- 


| spiracy existed is that the members in some way or manner, or 


& 


» through some contrivance, positively or tacitly came to a aii 


21 understanding to try to accompliah a common and unlawful plan, 


~ Y : Proof of membership in a conspiracy, if vou find 

4 | that the Government has proved beyond a reasonable doubt, a 
| 

24 reasonable doubt that a conspiracy as charged, did in fact 


25 | exist, you must determine whether or not each individual was 


> . 
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in fact a member of the conspiracy. You must do so without 
aoeeee to the statements and acts of the other alleged con- 
| spirators. 
| Ome may become a member of a conspiracy without full 
| 


ereennar ee the details of the conspiracy. On the other 


hand, a person who has no knowledge of a conspiracy but happens 
to act in a way that furthers some objective or purpose of the 
| conspiracy does not thereby become a conspirator. 


Before the jury may .ind that a defendant or any 


| 

| Other person has become a member of a conspiracy, the evidence 
| in the case must show beyond a re sonable doubt that the con- 
| spiracy was knowingly formed and that the defendant or other 

| person who is claimed to have been a member, wilfuily partici- 


pated in the unlawful plan with -he intent to advance or fur- 


| ther some objective or purpose of the conspiracy. 
| To act, or participate wilfully means to act, or 


> 


participate voluntarily and intentionally and with specific | 


i 
‘} 


intent to do something the law forbids, or with specific Aotemt 
to fail to do something the law requires to be done. | 
That is to say, to act, or participate with a bad 

i purpose, either to disobey or disregard the law. So, if a | 
F defexiant or any other person with understanding of the sabia 
! ful character of a plan, knowingly encouraves, acvises, or | 


assists for the purpose of furthering the undertaking o1 scheme, 


oe ae 


ey 


| 

1 

1 
| 


i 
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i 
| 
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| joins an existing conspiracy is charged with the same point 
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he thereby becomes a wilful participant. | 
In words, in effect, a conspirator, one who wilfully | 


as if he had been one of the originators or instigators of the 
conspiracy. 
In determining whether a conspiracy existed, the jury 


should consider th actions and declarations >f ail of the alle 


iowever, in determining whether a particular defen4- 
ant was 3 member of the conspiracy, if any, the jury should 
consider only his acts and statements. #e cannot be bound 
a 
a oF 


by the acts or declarations of other pittsetpants until arma 


unless it is established that a conspiracy existed and that 


re = eee — sr ee em 


ne was one of its members. 

Now, if you do find beyond a reasonable doubt from 
the evidence in the case, that a conspiracy existed and that a! 
particular derendant was one of the members. then the statements 
thereafter knowingly made and the actions thereafter knowingly 
done by any person likewise found to be a member, may be con- 
Siderecd by the jury as evidence in the case as to the defendant 
found to have been a member. even though the statements and 
acticns may have occurred in the absence and without the 
inowledge of the cefendant provided sucn statetents anc actions 
were xnowingly made and cone during the continuance of such 
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conspiracy and in furtherance of some objective or purpose 
of the conspiracy. | 
Otherwise any admission or incriminatory statement 

made, or act done Outside of court by one person May not be 
considered as evidence aiid any person who was not present 
and did not hear the Statement made or see the act done. | 
| 


Therefore, statements of any conspirator which are 


|; not in furtherance of the cons: racy, or made before its 


| 
existence, or after its termination, may be Considered as evi- | 
dence only against the person making them, | 
The guilt of a conspirator is not given by the | 
extent or duration of his participation in the dheptenee- ox 
whether he had knowledge of all of its Operations. Even if one 


joined the conspiracy after it was formed end was engaged in 


it to a degree more limited than that of Other co-conspiratogs,. 


/he is equally Culpable so long as he was a conspirator. 


Each member of a conspiracy may perform separate and | 
distinct acts at Gifferent times in aifferent places. 

Thus some conspirators may play major roles while 
Others play minor roles. 

In other words, it is not required that a person be 


a member of the conspiracy from its very Start. he mayjoin 


all that has peen done before he joined, and al) tha+ nay be 
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|| done thereafter during its existence and while he remains a 
|| Member. 

Simply stated, using the partnership analogy, by 
a @ partner he assumes all the liabilities of the 

| partnership, including those that occurred hefore he became a 


| 


| Thus if you find that a particular defendant is a 


|, Member. 
| 
| conspirator then however limit his role in furthering the 
| , 

ll objectives of the conspiracy, he is responsible fer all thar 
|; Was done in furtherance thereof during or before its continu- 


| ance. 
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All of the conspirators need not be acquainted 


with each other. They may not have previously associated 


together. A detendert may know only one other member of 
the conspiracy, but if he eaters iato an unlawful agreement 
with that other member of the conspiracy he becomes a 
party thereto. Thequestion is, did a defendant join the 
others with awareness of at least some of the basic purpeses 
and aims of the conspiracy? If so, then - adopts as 
his own the past and the penton acts of all the other 
conspirators. 

If you find circumstances of intrigue or devious~ 


ness or attempts by a defendant to conceal the true nature 


evidence of knowledge of unlawful purpose. So, too, 


of a transaction, this may be considered as circumstantial | 
j 


any attemot to conceal or fabricate evidence may be 

considered by you as showing such knewledge. ! 
In your consideration of the evidance in the 

case as to the offense of conspiracy charged, if it 

appears beyond a reasorwble doubt from the ewidence is 

the case that the conspiracy alleged in the iadictment 

was wilfully formed and that the defendant wilfully 

became a member or that a defendant wilfully became a 

member of the conspiracy at its inception or a‘terwards 


and that thereafter one or more of the conspirators 
‘ : Orns 
: valtene st 
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knowingly committed ome or more of the overt acts charged 
in furtherance of some ebject or purpose of the conspiracy, 


then there may be a conviction even though the conspirators 


may not have succeeded im accomplishing their common 
object or person and, in fact, may have failed in so 
doing. 

The exteat ef any defeadant's participation, 


moreover, is not determinat’ : of his guilt or ianoccence. 


A defendant may be convicted as a conspirator even though 
he may have played omly a minor part in the conspiracy. 


I mantioned before overt acts se @harged in the 


indictment. An overt act is any act knowingly committed 


by one of the conspirators in an effort to effect or 
accomplish some object or purpose of the conspiracy. 
The overt act need not be criminal in nature if considered 
separately and apart from the conspiracy. It may be as 
innocent as the act of a man wiking ecrogss the street or 
driving an automobile or using a telephone. It must, 
however, be an act which follows and tends toward accomp]isht 
ment of the plan or scheme and must be knowingly done in 
furtherance of somecbject or purpose of the ccnspiracy 
charged in the indictment. 

I previously read to you what the overt acta 


set forth here were. 
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2 It is not necessary ia connection with the 
S overt acts for the government to prove that each member 
“a 4 | of the conspiracy committed or participated in any 
5 | particular overt act since the act of amyone dome in | 
; 6 | furtherance of the conspiracy becomes the act of all the | 
7 | other members. The government is not required to prove | 
8 | each of the overt acts as elleged in the indictment. 
. i It is sufficient if it prove- the commission of at least | 
| 10 | one of the acts in the Southern District of New York, | 
| | 
n | which includes the City of New York and the Coenty of | 
la | Westchester, at or about the time alleged, although in this | 
| 183 case the government claims it has proved each act set forth 
- | in the indictment. The overt act need not have occurred | 
! 5 | at the precise time or place as alleged. 
16 You have heard me mention on a numer of | 
17 | occasions in this charge the words “kmewledve and intent.” 
18 | I charged them as to each of the counts, but I think I 
would do well to go over it further here to be of some 
2 | help to you, I hope, in your deliberations. 
21 Knowledge and intent exist in the mind. As 
2 we all realize, it is not possible to look into a man's 
f 3 mind to see what went on or look into his head and see 
aA what went on. The only way you have for arrting at a | 
5 | decision on these questions is for you to take into 
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consideration all the facts and circumstances shown by the 


evidence, including the exhibits, and to determine fros 


-all-such facts and circumstances whether the requisite 


knowledge and intent were present at the time in question . 
Direct proof is unnecessary. Knowledge and intent may 
be inferred from all the surrounding circumstances. 

Insofar as intent is concerned, you are ins 
that a person is presumed tc atend the natural and 
probable or ordinary consequences of his ects. 

In addition, I charge you that a conspiracy to 
commit a particular substantive offense cannot exist wthout 
at least the degree of criminal intent necessary for the | 
substantive offense itself. | 

Those are the specific parts of my charge and 
I wish to give you a few comments. 


t 
You have been told several times that there are 


7 ceunts in the indictment remaining. Each of those ate 
charges one or more of the defendants with a separate 
crime. Each offense and the evideace pertaining to it 
should be considered separately. 

The fact that vou may find all or some of the 


accused guilty or not guilty of one of the offenses charged 


should not control your verdict as to any other offense 


wh “6 


charged against any of the defendants. It is your duty | 
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| | 
2 || to give separ: te and personal consideration to the case of 
| | 
3 | each individual defendant. When you do so you should | 
wy | 
4 | analyze what the evidence in the case shows with respect 
5 to that particular imdividual, leaving out of consideration 
° BY 
& entirely any evidence admitted solely against some other 
7 | defendant or defendants. Each defendant is entitled to 
8 have his case determined from evider = as to his own 
3 acts and statements and conc ‘t and any other evidence in | 
10 || the case which may be applicable to hin. | 
| 
| | 
! 
2 | 
| 
| 
it | 
i | 
| } 
4 | 
~_ 
| 
6 
7 | 
| 
18 | 
| 
19 | 
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( 2 | | 
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My next instruction is insofar as punishment is con- 
| Cernea. 
1 By that I do not mean to convey to you that your’ 
finding should be guilty. I have tolc. you in the beginning, 
|} and Ican't repeat it often enough, not from any particular 
| Charge in here are you to decide this case but from the charge 


| 
| 
| 
as a whole, nor are you to gather from anytning that I have e@ai 
in any way how I feel about th _ case. 

gut it is my obligation to charge you thit if in vour 
deliberations the question of built is determinec, clease do 


not discuss the question of possible punishment. That is a 


matter, punishment in the event of a determination of guilt, 


wnich rests s:lely with me. 

As I said before, we have sevarate and joint funct:one 
were. I charge you the law, you tell us what the facts are hasec 
‘upon your determination. If guilt is found, that is for you 

fo sav, and what is to be done is up to me to sav alone, and 70 
| Should not take that into consideration in any respect in 
|) Comnection with your deliberations. 
! It you discuss it among vourselves you are encroaching 
On my furction and I ask you not tc do «, 
four function is to consiuer the facts and to deternife 


sacts and mv function is to P3Ss upon the law and in the 


event of conviction, to impose sentence, 
Net 


; ; cage 


SOUTHERN COTRICY COURT epeneten.  ; . es mouse ¢ 


* 


*. 


| respecting a defe 


| 
I 


i 
| 


guilt, 


1492 


If you find on all the evidence that the evidence 


ndant leaves a reasonable doubt as 


| dict of acquittal as to that defendant. 


| 
| 


} 


| ao sO only after an impartial consideration of the 


However, on the other hand, 


to his 


you should not hesitate for a moment to return a ver- 


if you find beyond a 


reasonable coubt that the law has been violated as charged, 


you should not hesitate because of 


| other reason, to render a verd: 


ct of guilty. 


Symmathy or because of any 


Your verdict as to each defendant and each count, 


must represent the considered judgment of each ju 


order to return a verdict it is necessary, that e- 


thereto. 


and to deliberate with a view to reachiac 


In other words, your verdict must be 


you are to re*: 


It is 


itm @ verdict. 


ror. 


In 


ch juror agree 


a unanimous if 


your duty as jurors to consult with one another 


an agreement, 


can do so without violence to individual judgment. 


Each of you must decide the case for yo 


=_— your fellow jurors. 


to 


' are 


i} 


| an nonest conviction ag to the weight or eff 


| 


a th. 


urself, 


evid 


if you 


hut 


ence 


In the course of your deliberations do not hesitate 


re-examine your own views and change 


convinced that your opinion is erroneous. do 
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’ 
} 
| 


i} 


' 


solely because of the Opinion of your fellow jurors or for | 

tne mere purpose of returning a verdict. ' 
You are not partisans. You are judges, judges of the! 

facts. Your sole interest is to ascertain the truth from the 


evidence in the case. 


If it becomes necessary during your deliberations to 


Signed by your foreman, or by © or more members of the jury. 
No member of the jury should ever attempt to communicate wir? 


tne Court by any means other than a Signed writing 


* 


| 
| 
communicate with the Court, you may send a note hv a bailif*, | 
| 
| 
| 


The Court will never communicate with any member of 
the jury on any subject touching the merits of the case other- 


wise than in writine or Orally here ir the Court. 


You will note from the oath about to be taken by the 
bailiffs that they, too, as well as all other persons, are 
forbidden to communicate in any way or manner with any member 


of the jury on any subject touching the -~erits of the case. ow 


| are never to reveal to any person, not even to the Court, how 


| 
| 
i! 
| 


tne jury stands neumerically or otherwise on the question of 


| the guilt or innocence of any one of the defendants until after! 


you have reached a unanimous verdic:. 
| 
| 


Again, and I know you may ve bored by hearing it, but 


| 

: | 

‘€ 215 important, that nothine said itn these instructions, 
} 


| Mothing in any form of verdict prepared for your convenience, 


| 
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as ; 
|} is to suggest or convey in any way or manner any intimation as 


| to what verdict I thio: you should find. What the verdict 


shall be is your sole and exclusive duty and respensibility. 


H It is proper at this time, as it was throughout this 


| trial, if any attorney had any objection to anything that I have 
said on the law or any additional instructions, I should give | 


| to you, that this be done at this time. For this reason, I 


| 4m going to ask you to file ow’ and we will have a short seasice 


| On questions of law here, after which, I will call you back in 


| and may further instruct you or may not, and if nothing else 

| f will have to release our alternate juror. 

| Don't start discussing the case yet. In just see 

| few minutes you will be able to give your full attention and 
| your full discussion. But if you will just file out for a 

| tew minutes, we will hear a few questions of law and we will 

|| ask you to come back in before you start to deliberate. 


| (The jury left the courtroom. ) 


| 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICi., 
72 Cr. 332 


-against- 


MEMORANDUM 
DECISION 


BENJAMIN GENTILE, 


Defendant. 


GAGLIAFDI, D. J. 


Defendant, Benjamin Gentile, moves to have his 
conviction for violations of the federal extortion laws, 
18 U.S.C. §891, 892 (S°7-. 1976), set aside on the ground 
that evidence used against him at trial was the result of 
illegal wiretapping. Gentile was found guilty in this 
court after a trial by jury of conspiring with co-de- 
fendants Frank Sacco and John Rhines to collect loans 
made to James Robbins by using threats of violence. It 
is now undisputed that between September 15, 1969 and 
April 6, 1. 0, the Westchester County District Attorney's 
Office maintained a wiretap on Sacco's phone, which for 
the purposes of this motion is conceded to be: illegal. 

. Gentile claims that the government used information ob- 
tained from this illegal wiretap in the prosecution of 
its case against him and that thus his conviction must be 


set aside. This court does not agree. 


A 61 


Even assuming that Gentile has standing to chal- 
lenge the use of information obtained from these wiretaps, 
his motion must be denied as this court finds that that 
information was not used by federal authorities in con- 
nection with the prosecution of this case. William 
Walsh, the F.B.I. agent in charge of the investigatio 
of the Robbins loan, testified at a post-trial hearing 
in this case, as well as at similar hearings in other loan 
sharking cases involving Sacco in Baltimore and Orlando, 
that at no time did he use in connection with his investiga- 
tion any inform:tion obtained by state authorities from 
wiretaps of Sacco's phone. He also testified that at no 
time in the course of his investigation did he exchange 
information of any consequence relating i> this case with 
Westchester County officials, nor was he even aware of 
the existence of the Westchester County wiretaps until 
severai months after they had been removed. In fact, in 
testimony which this court finds fully credible, Walsh 
stated that because of uncertainty as to the legality of 
these wiretaps, he attempted specifically to avoid any 
information that might have been uncovered as a result of 
them. While there is some testimony by former New York 
State police officials at other hearings, which by stipu- 
lation is part of the record here, that information from 
the wiretaps was passed to federal authorities, the credi- 


bility of these officials was significantly impeached, and 


A 02 


that testimony is contradicted by the sworn statements 
of other state and federal authorities. 

Gentile contends that since Walsh admits that he 
received certain information in connection with this in- 
vestigation from the New York State Liguor Authority 
("S.L.A."), it can be inferred that he obtained informa- 
tion from the illegal wiretaps even though Walsh himself 
may have been unaware of the source of that information. 
At the hearing before this court no evidence was presented 
to indicate that any information in the S.L.A. files came 
from the illegal wiretaps. More importantly, the govern- 
ment showed that the information available to the FeBste 
from the S.L.A. reports had been previously obtained from 
other independent investigative sources of the F.B.L. 

For example, Agent Walsh testified that information about 
the opening of Dooley's Bar which Gentile claims was the 
fruit of the illegal wiretaps, came from federal agents 
Operating in the area. Similarly, information about 

a $500 check from Robbins to one of Sacco's associa ‘es 

came originally from Robbins and Only later from the S.L.A. 

Under these circumstances, this court believes 
that the government has sustained its burden of showing 
that the information it received in connection with this 
case came from untainted sources. Alderman v. United 
States, 394 U.S. 165, 183 (1969); Nardone v. United States, 
308 U.S. 338, 341 (1939). Defendant's motion to set aside 
conviction is thus denied. 


So Ordered. e ee ; 
We Debs « 


Dated: New York, New York 
July 21, 1976. 
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DEFENDANT SACCO: I'm sorry, your Honor. 


THE COURT: Don't apologize. That's all right. 


have a right to make that kind of a motion. So the reduction 
of bail is academic. It's been taken care of. 

The motion of May 22, 1972 for severance as to the 
defendants, I have read the motion and the supporting papers. 
Does anyone else wish to be heard? Mr. Broderick? 


MR. BRODERICK: No, your Honor. 


MR. LANNA: No, 


THE COURT: Mr. Jacobs? 


your Honor. | 

| 
MR. JACOBS: Ali I would like to say. your Honor, 
in light of what has transpired this morning, the defendant | 
is now acting on his own behalf, your Honor, and is actually 
on trial pro se. I would think that the co-defendants are 
prejudiced, your Honor, in that what might transpire at the 
trial, and 2 would move for a severance on behalf of my | 
client, the defendant Gentile. 
THE COURT: This is an indictment arising out of a 
eomeert, it is a conspiracy, and under those circumstances 
the motion is denied. . 

MR. LANNA: If your Honor please, I will reserve 

as to severance depending on the testimony during the course 
of the trial, which I think really is a needless reservation. 


THE COURT: It is, 
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I didn't make it returnable on the 19th, I changed it to the 
20th. | 

If we have to do it later, why, we have to defer it 
cr adjourn it for another day. 

If we have to we will do that, too. 

Mr. Sede. do you have any motions? 


MR. JACOBS: Yes, your Honor. 


I wanted to make a motion at this time, renew a 
motion on the basis that the Government is going to put in 
evidence as to Mr. Sacco's bad reputation, as I say, his 


reputation for violence in the community. 


Your Honor, I am not arguing whether that is rele- 
| vant or not now, but assuming that comes in, your Honor, I 
i} 
think it is highly prejudicial to my client. My client has 


nothing to do with Mr. Sacco's reputation or what Mr. Sacco 


has done in the past or what it is said he has done in the 


|| past. 


THE COURT: The Second Circuit has indicated how that 


has to be handled in the case cited in the brief of Mr. 


Broderick and I intend to follow what the Second Circuit set 


MR. JACOBS: I would review my motion for a severence 
I don't think my defendant can get a fair trial. 


THE COURT: I will deny the motion. 


‘ 

} 
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li mant. - 2 testimony will show that Mr. Robbins never went 


| to the police on his own. | 
i 
i 
i | 


Mr. Gentile will testify in this trial that he acted 


| On my instructions to collect monies from mr. Robbins which wer 
| due to me as per the understanding we had. He will further 
| 


| testify that he never threatened Mr. Robbins in any manner. 


Ladies and gentlemen of the jury, as part of my defenge 
|" will put witnesses on the stand that will testify about loan 
| taneactions, and business participations that they had with 


\> that far exceeded the amount of money extended to Mr. 


Robbins and they did not have any difficulties with me. 
| I am guite sure that the Government is going to 
| attempe to bring into evidence hearsay information regarding 
by reputation. Pleas: evaluate the source that it comes from. 


i am guite sure that Judge Gagliardi will instruct you on the 


| 
| Law as .. the reputation testimony. 


| Please listen to him carefully. And I ask of you to 


j 
i 
— @n open mind. 


Ladies and gentlemen of the jury, there are three | 


| defendants in his case and individual jv ice should be rendered 
\| to each one of us. I feel responsibility for the. indictment | 
lof my two co-defendants and I an positive that the testimony wiht 


I} 
| reveal that they had nothing to do with any threats against 


|| Mr. Robbins. 
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we selected this jury very quickly and I am sure you are 
going to, at the end of this case, deliberate fairly, 
equitably for the person 1 represent, John Rhines. 

Thank yeu. 

THE COURT: Thank you, Mr. Lanna. 

All right, members cf the jury;-as I tole you 
before, we are going to take about a 10 or 15-minute recess. 

I am going to probably get on your nerves by 
repeating this. Don't discuss the case while you are inside 
at any recess. If I should il to advise you of that, 
keep it in mind. I know it does get monotonous saying it 
time and time again, but it is one of the most important 
things, one of the most important instructions I can give 
you. Don't discuss this case among yourselves or with 
anybody else until you have heard the entire case. 

All right, you may file out and we will resume 
here about 20 minutes to 12. 

(The jury left the courtroom. ) 

THE COURT: Mr. Jacobs? 

MR. JACOBS: Yes, your Honor. 

Your Benor, at this time I would move for a 
mistrial based on Mr. Sacco’'s statement in his opening that 
Mr. Gentile was going to take the witness stand and testify 
to certain facts. 
me fe sh 
: snibbisiais nammsee sat iidtieean, ed: COunTHouse 
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We have never told Mr. Sacco, neither mySelf ror 
Mr. Gentile, that My. Gsntile has any tesennione of 
testifying. In fact, Mr. Gentile at this time does not 
intend to testify, your Honor. 

I submit that this jury has been told that he is 
going to testify and he is going to testify to cartain 
facts and I don't know how the jury can just forget about 
that. They will have that in their mind and the tine may 
come and they will wait, and where js Mr. Gentile? Ke 


doesn't testify. 


| 
This is what I pointed out to your Honor before, | 
the problems of going to trial with Mr. Sacco. In shtthben 
te a mistrial, I would renew my motion for a severance. 
THE COURT: All right. I will deny your 
motion. 
We are all awareot the complications when there 
are multiple defendants, and there is adequate lew in this 
respect, and on the basis of those authorities I will deny | 
your motion for a mistrial and your motion for a severance. | 
MR. JACOBS: Exception. | 
THE court: Very well. 
Any other motions? | 
All right, gentlemen. 
‘ ( 


. MR,BRODERICK: Your Monor, I just have two 
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were left out, but it was irrelevant to this case. It 
had nothing to do with it. We omly took excerpts out 
of it. I dom't want yor » think that there was 
information in there that could have hurt me concerning 
this case, because’ if there was I as sure he would have 
read it to the jury. 

We had § coumts in this indictment origi’ ally. 
Now it is down to 7. The $500 transaction was dismissed 
as a matter of 1év because the Judge sav thet there was 
no evidence to support that add he juet says, "That's out." 

That $500 check that is in evidence here has 
nothing to do with this case any more, excepting for the 
conspiracy which they allege started in 1970, March of 
1970. 

Whe did I conspire with, myself? 

“Mr. Gentile wasn't present, Mx. Rhines waen't 
present. He didn't enter the picture until Decembex of 


1971. The government would want you to beliewe that 


Sn 


a te 


we entered inte & conspiracy to use extortionate means on 
Mr. Robbins. I say to you that there was no conspiracy, 
ladies and gentlemen. This $500 check has nothing to do 
with it. It is out of the case. 

You remember a question I asked him pointblank 
and I was criticised by co-counsel because they said, 
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"If he had given @ wrong answer you would be convicted." 

MR.BRODERICK: Your Honor, that's not -- 

THE COURT: It is the jury's recollection that 
controls. 

we. BACCO: If you can recollect he questioa 

I asked him wes, “Mr. Robbine, at the time the loan was 
nade , was there an unieretanding between you and I that 
fadlure to make eepsieenh wiene cause harm to you, your 
person and your reputation? Yes or no?” 

Aad what wes his answer? No. Before I 
gave him a chance te say anything else he says, “to.” 

If you can also recall, ladies and gentlemen 


of the jury, I told you that this was a technical statute 
that was passed by Congress. Bven though I thought it 
was wrong, Congress passed it and that's the law. That's 
what we have to go by. 

The way this statute was snacted, if you lené 
your brother $500 and your brother goes and makes a 
complaint that you threatened him, he could be indicted 
under this statute. | | 

T am sure the Judge will charge you as to the 
law on this statute. 

Now let us go to count 2. let us forget 


count I, You have totake it right out of your minds. 
Z . : ny RL ae "Pin. 
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It doesn't exist any more. 


Count 2 I am charged. with making an extortionate 
extension of credit on May 5, 1970, which was approximately 
a month later -- two mosths later, March, April, May. 

But if you cam recall Mr. Robbins’ testimony -- 
IT am bad at dates, but he's worse. Be suys the second 
loan was six months later. 

I could read you his testimony from the trans- 
cript, but I am quite sure you can remember. He didn't 
say it was May, he said it wes same time in Septemter. 

Then with the leading of the U.S. Attorney here 
he refreshed his recollection, he got him back to May — 
where the second loan took place. 

Let us talk about this second loan. If you car 
recall, Mr. Robbins testified that he had told Mr. Gentile, 
"I n@ed a thousand dollars. Can you ask Frank for it?" 

Then he says, "Yes, I'li talk to the boss." 

I objected to “the boss." 7 

So Benny spoke to me. 

He also testified that i went up there at a later 
date, a week later, and I was with Mr. Gentile and I says 

to him, "Here's a thousand,” and he says, “No, I don't 


want it. I don't want to take it." 
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Be says I forced it on him. I don't know how 
anybody euuhe force money on anybody. I'd like to heave 
people force de on me. 7 

But one important thing I want you to remember 
with the oonmt loan, ladies and gentlemen. There is no 
testimony in the transcript -- there is no testimony of 
Mr. Robbins anywhere, or any other witnesses, that when 
that second loan was made that there was the understanding 
that failure to make repayment on that loan could cause 
harm to him. The same as the exact first one. There 
is no difference. But the Judge it he had to leave that 
up to the jury. He says, as a matter of law it couldn't 
be dismissed. You have to make that determination. 

And I say to you that there is no testimony in this case 
that the government could say that Mr. ® bbime had that 
understanding with me. 

What they would like you to believe ‘« that he 
had his own understanding and if you can renen’ in my 
opening I told you to watch that phraseclogy, because it's 
very important. I didn't plant that in his mind. 

Now we go to count 3, and that eens using 
threats -- no, count 3 is the comspiracy count. Where 
it says that me, Mr. Gentile and Mr. Rhines conspired with 
each other and we “nad done certain overt acts in further- 
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ance of the conspiracy. 

I say to you that there was no conspiracy in 
this case. Whatever Mr. Gentile did, he did at my 
request. What Mr. Rbines did he did at my request. 

We didn't comspire to put fear into this gry or use 
extortionate means to collect an~ money from hin. 

t£ I had the -- a 5 bad che eppertunity 2 would have 
elicited this from Mr. selec pate I was precluded from it. 

MR. BRODERICK: am see, your Honor. 

MR. SACCO: We have a bunch of days here 
where Mr. Robbins said he met us, ome was on April 24th, 
he said he received the payments from -- he said he met 
Mr. Gentile, another one was on April 30th that he met 
Mr. Sacco and myself -- I mean Mr. Gentile and myself, 
that om June 5, 1970, Mr. Gentile did meet with James 
William Robbins, that on December 6th Frank Sacco and John 
Rhines did meet with William Robbins in Peekskill, and 
then on December 10th John Rhines met with William Robbins. 

Nobody's denying that these -- that we met 
with these people. We are not trying to prove to you 
the jury that there was no such meetings. There were 
probably on eeebiows that are not ever Aalst 
Maybe there's 50 more times we met with hiz. These could 
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January 3rd and January 21st, and the law is such that 
even if I wasn't present that Mr. Gentile went and Mr. 
Rhines went and I wasn't present, I am guiity as an aider 
and cbetter if im fact they did use extortionate means 
to collect. * 

I didn't ever have to be there. But if one 

of them went on ay behalf, I am guilty. That's the way 

the law ines and I em sure the Judo will tell you that. 

I don't know what Mr. Rhines says to him when 
he met him, and I don't know what Mr. Gentile said. But 
Mr. Rhines was on the stand and he told you what he said, 
and I believed hin. And you should believe hin. 

Let's talk about Mr. Rhines for a second. 

How did he get involved? Did you ever hear guilty by 
association. That's what happened to this poor guy. 
He's guilty by association. It could have been any one 
of you jurors here indicted if you knew me outside. 

T asked him to do me « favor. I was out of 
town, he told you I was in Plorida. Go up and get the 
money that he promised to pay me. The agreement, pick up 
the agreement. And here he is now on trial before you. 

The same thing with Mr. Gentile. If you 
can recall there's been a lot of inconsistent testimony 
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2 stand today and tell you he was never in Yonke.s. If he 
: wasn't in Yonkers, ladies and gentlemen, ec that junk yard, 

* ‘ then three or four other people committed perjury on that 
5 | stand. Who do you believe, him or the three other 
. people? And he's an interested party in this case. 
7 | one other people are disinterested parties. They had 
® || no reason to perjure themselves. All he had to do today 
° || was say “Yes, I was there," that would have ended it. 
| But he lied. 
uN MR. BRODERICK: Your Honor, I will just object 
3 | co ths cost thet he is en interested party<~ 
| (HE COURT: Yes. Se is not an interested party 
M in the sense im-which an interssted party usually is. 
b He is not a party to this lawsuit, Mr. Sacco. 
s : MR.SACCO: I don'twant to argue thé law, your 
7 | Honor. Pwitl let you tresent the law «o them as you sag 
s it should. 
9 THE COURTr Very well. 
2 MR. SACCO: If you are not a good liar it's 
21 pretty hard to remember. And I say he's a bad liar. 
- He comes @p with a story, “I told him $9000,-he testifies 
3 to here, but yet in all the reports when Mr. Jacobs cross- 
“A || examined him, it was $4000, $4500, and he insisted on the 
as stand, he said 9000. Sut the agents with the lip readers 
i ma a Boe OE a | 
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MR. BRODERICK: Your Honor, at this time could r 

have # vide bar conference? 
THE COURT: Yes. | 
(At the side bar.) 


MR. BRODERICK: I have no objection to this 


line of questioning at ail, your Honor, but he is opening 
the door and I am now going to be stuck with the inference 
here of what happened with these tapes. 


THE COURT: Sure you are. 


MR. BRODERICK: And it's coming out now and I 
am going to be stuck. 

THE COURT: Don't worry about it. If he wehied | 
it cut he opens the door himself. Thera is no reason | 
to object to it. When you put your testimony in it comes | 
in. He has been advised. He has chosen to proceed | 
in this fashion, and he, as far as he is concerned, has 
an excellent moti-e for it and I can't help it. 


But, as far as putting them in, that is something 


| 
| 


else. 
MR. JACOBS: Your Honor, on behalf of the 

Gefendant Gentile, in light of what Mr. Sacco is doing, 

I renew my moticr for a mistrial and my motion for icitineil. 


THE COURT: The motion is denied. 


MR. LANNA: If yeur Honor please, I am going to 
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MR. BRODERICK: Thank you very much. I don't 
see it. I will argue it some other time. 


MR. JACOBS: Your Honor, exactly with what 
has happened, what has happened here this morning, your 
Honor, is through the defendant Sacco incompetent testi- 
mony has come into the case which prevails against all 
three defendants, your Honor. We objected to it. It 
comes in anyway. aed 

I dort think because a defendant {is asking 
for sonething that is incompetent evidence, hearsay 
evidence, it should come in. If the government asks 
for it they couldn't bring it in. Why showid the 
defendant be able to bring it in and hurt the other two 
defendants, your Honor, just because he is representing 


himself? I mean, this has pervaded the entire trial. 


THE COURT: Let me suggest to you and we 


cannot go alone and try every separate defenc.nt individually, 


when there are multiple defendants. 


MR. JACOBS: This is unigue. How often does 


a defendant represent himself in a multi-defendant case? 
You have two or three cases a year maybe. 


THE COURT: It is happening here and he is 


entitled to counsel. 


MR. JACOBS: Y renew my mction for severance. 
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THE COURT: I deny the motion. 

MR. LANNA: Judga,may I add for the record a few 
comments along these lines? 

THE COURT: Sure, you may, but I an aware of 
the problem and you have made your objections and I don't 
know that it does any good to persist in argument about it. | 
You have made yourdjections and I have ruled on them and | 
I am fully aware of what is going on. I hope, on this 
trial. 


MR. LANNA: Only because of the latter portion 


of your Honor's remarks recarding the fact that three 


people in a conspiracy should be tried together, : think 
now we have gotten to a point where, you Know, each of 
these defendants is entitled to a fair trial-and although -- 
don't: misunderstand me, I think your Honor is bending over | 
backwards here certainly to give a fair trial to Mr. 
Sacco and it is his right to defend himself, but I think 
on the other hand what is happening is that the other 
defendants are not getting a fair trial because of the 
testimony as it is developing through that particular 
type of cross-examination. 

I think we have to weigh these things and 
when they are not getting a fair trial then, of course, 


I think a motion to sever would be in order. 
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THE COURT: As Yr Say, I am aware of your problem. 


have made the objections and it is not just being brushed | 


out. I am considering it, but I am also considering 
other factors that have led me to the conclusion that 
I have te deny your motion for severance, really. 

MR .LANNA: If your Honor please, in addition to 
that, forgetting that for a moment -- 

THE COURT: I won't forget it because it is 
foremost in my mind. 

MR. LANNA: Getting away from that for a moment, 
T am somewhat disturbed fron what occurred this morning 
through the testimony of Agent Reutter. 

I served and filed a demand for a billof 
particulars and discovery by motion dated April 18th of 
L972. In fact, this was directed toward your Honor, 
who has had this case from its very inception. 

Pursuant to my request for discovery and in- 
spection, more specifically pursuant to Rule 16 - 

THE COURT: Just let me get your demand here. 

All right, I have it here, r believe. It is 
dated April 18th? 

MR .LANNA: Yes, sir. 

THE COURT: All right. what page and what item? 


MR. LANNA: Let us say on the third page of 
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to proceed? 

MR. SACCO: At this time, your Honor, I would as' 
the Government to produce the garbled tapes. 

MR. BRODERICK: We have the tapes here, your Honor. 


MR. SACCC: I would like to hear them before I put 


my witness on, your Honor. I think I am entitled to hear them. 


| 
| 
} 
MR. BRODERICK: Your HOnor, I refer you to page 86 of 


| the transcript of September 14, 1972, wherein the defendant 


| Sacco stated, “Mr. Sacco, your HOnor, I withdraw the previous 


application to hear the tapes." | 
! 
“THE COURT: You do not want to hear the tapes? 
*MR. SACCO: No, your HOnor. 
“THE COURT: Mr. Solomon, have you advised Mr. Sacce 
with respect to this question of hearing the tapes or not? 


“MR. SOLOMON: We discussed it and after discussion 


| he came to his own conclusion.” 


i} 
\) 


1} 
1} 


\ 


THE COURT: All right. I will deny your application, 
Mr. Sacco. I will not have any trifling with this court's aie 

MR. SACCO: TI am not trifling with the court's Sime. | 
your Honor. 

THE COURT: I am not-- 

MR. SACCO: If you were to-- 

THE COURT: Mr. Sacco, you are being addressed by 


the Court. Your motion is denied. Call your witness. 


oe” j 
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MR. SACCO: I have a further application to make, 
your Honor. 


THE COURT: And for the record, I want to indicate that 


| in the opinion of this Court and the basis of the conduct of 


| this trial hy Mr. Sacco, that I believe that this is a fFriw-Ji-u 
purpose. 


MR. SACCO: Ba2fore-- 


THE COURT:, That's all I want to have, Mr. Sacco, 


your next application. 
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request in order to obtain additional time just for his own 
| 


MR. SACCO: Can I get into the record what I 
want to say, OF areé ycu ‘laoriving me of that? 


THE COURT: No, your rext application, Mr. 


MR. SACCO: My next application is I want to 
respond to what you just said. 

THE COURT: I refuse to do it. 

MR. SACCO: Let the record so indécate. 

THE COURT: The record has so indicated that. 
TI believe I have given you all the latitude in the world 


to conduct your case in this way. In the way that you 


wanted to @®it. But there comes a time when that has to be 


restricted, and I believe when you have exceeded thetounds 
of what has been given to you, the liberty that has been 
given to you in this case, then I must insist that we pro- 
ceed with this case. 

I want you to have your next witness, please. 

MR. SACCO: At this time I would like to declare 
Mr. Walsh a hostile witness, your Honor. 

THE COURT: All right. You call him as a witness! 

All right, Mr. Walsh, will you take the stand, 
please. 

Would you bring the jury in, please. 


MR. BRODERICK: Your Bonor, can I -~ 


: ‘ 
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MR. BRODERICK: I object, your Honor. 
THE COURT: Sustained. 

Q Did you ever teli anybody, “r. Walsh, that Mr. 
Gentile was a hoodlum and a gangster? 

MR. BRODERICK: I object to that, your Honor. 
THE COURT: Sustained. 

Q Mr. Walsh, do you have any knowledga of the 
Westchester District Attorney's office of White Plains 
tapping various telephones that were associated with me? 

MR. BRODERICK: I object, your Honor. 


THE COURT: Sustained. 


MR. SACCO: Your Honor, this would be part of 


the offer of proof -- 

THE COURT: Well, you do that in the absence 
of the jury. You remember what you have to do, and do it 
in the absence of the jury. 

Q Mr. Walsh, do FBI agents like yourself cet 
particular credit for any assignment that chey are handling? 
MR. BRODERICK: I object, your Honor. 

THE COURT: Sustained. 
Q Mr. Walsh, are you concealing any wiretapping 
or electronics surveillance because it was illegal? 
MR. BRODERICK: I object, your Honor. 
THE COURT: Sustained. 
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A No call had been received as to when he was 
supposed to talk to you when I interviewed him. 
Q And after he had received this call, *+ told you 


that I was to meet him at Benny's Charcoal Pit, is that 


correct? 
A That's right. | 
THE COURT: Next question, please. 
Q Mr. Walsh, at the time you met “r: Robbins on 


December 6, 1971, did you advise Mr. Robbins of his rights? 
MR. BRODERICK: I object, your Honor. 
THE COURT: Sustained. 
Q Mr. Walsh, isn't it a fact that Mr. Robbins 
told you that Mr. Benny Gentile had called several times 
prior to the meeting at Benny's Charcoal Pit and Banny | 
Gentile was the same person that he had previously identified 
from a group of photographs? -= | 
MR. BRODERICK: I object, your Honor. | 
THE COURT: Sustained. | 
Q Had Mr.Robbins identified Mr. Gentile at any 
time with you, Mr. Walsh? 
MR. JACOBS: Objection. 
THE COURT: Sustained. 


Q Prior to December 6, 1971, did you ever show 


any photocraphs to Mr. Robbins? 
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“MR. BRODERICK: I object, your Honor. 


THE COURT: No, overruled. 

Yes, I had. 

And what was that date, Mr. Walsh? 
It was some time in September, 197.. 


Was there any other agent with you at that time, 


when you showed these photographs? 


A 


Q 


I think I was alone. 


Did you make a report of that interview at that 


particular day? 


6 


I don't think I made any report because there was 


no violation that was elicited from this conversation. 


myself. 


Bow many photographs did you show him at that 


Nine, ten, twelve. 

Was Mr. Gentile's photograph included in there? 
MR. JACOBS: Objection. 

THE COURT: Sustained. 

Was my photograph included in them? 

MR. BRODERICK: Objection, your Honor. 


MR. SACCO: Your Honor, I am asking him bout 


THE COURT: Please. I am aware of that. I am 


aware of that. 
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(Record read.) 


THE COURT: I am going to sustain the objection 


as to form, Mr. Sacco. You will have to rephrase the 


uw 


! question. 
6 | : 
MR. SACCO: Your Honor, I am a layman. I don't 
qi ri know how to get these things in. I have to try to get then 
8 
in the best way I can. I need some help “frem the Court. 
9 
If I am doing it wrong, your Honor, guide me. 
10 
| THE COURT: No. I suggest that you consult 
a 5 with “Mr. Sotomon as to the proper way to phrdse that 
2 || 
| question. I am not here to guide you, I am not here to 
13 |] 
gui ie the prosecutor, I am here to preside impartially 
14 | 
on this case. 
| 
” | MR. SACCO: May I have a minute with Mr. Solomon, | 
16 | 
| please? 
| 
7 |] 
THE COURT: Yes, you may. 
“s Would you like a few minutes and we will take a 
ws recess? 
‘ y. 1) 
MR. SACCO: Yes, your Honor. 
| 
_ THE COURT: All right, we will take a 10-minute | 
2 
recess. 
» (The jury left the courtroom.) 
‘ 
” MR. LANNA: Will your Honor permit me to -- 
- 


THE COURT: Yee, I would. Yes, I would permit 
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you to -- ae 

MR. LANNA. I want to make a motion again, if 
your Honor please, for a severance. 

THE COURT: “ay I seqgest this, that you and Mr. 
Jacobs and Mr. Sacco and Mr. Solomon have a little conver- 
sation. 

MR. LANNA: May I jus .%e heard on this? 

“THE COURT: Yes, you may. . 

MR. LANNA: The overall line of questioning, 
I think, is so detrimental tc these other defendants that 
it has even gotten beyond the question of fair trial, I 
think it is just br tal, but more specifically on the one 
question wher) it caused Mr. Walsh to ate that he had 
spe*en with Mr. Sacco on one occasion, I believe he said 
the winter of 1971, at which time his attorney, Mr. Lanna, 
was ;resent, or words to that effect. = 

I realize that Mr. Sacco caused tais to come 
about and I am not putting the blame on anyone. What I am 
concerned with at this point is that this jury heard it and 


this just adds to our woe. When I say our woe, I am 


| 


| 
speaking of Mr. Rhines, because this jury might very properly 


at this point say, you know, it appears like Lanna is part 
of the conspiracy here. 


I am going to get up and argue that the 
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defendant's guilt is personal, innocence or quilt is 
personal, and that, of course, we have no association 
with anyone else, aside from the fact that the government 
has brought a conspiracy charge and we have been joined 
in an indictment, and I think at this point this case is 
just overwhelmingly loaded with material that really affects 
this defendant. I just feel and Thessecr your Honor to 
reconsider that ruling on the severance. This quy is 
entitled to a fair trial. 

MR. BRODERICK: Your Honor, may I just be heard 
on one slight point on that? 


THE COURT: Yes. 
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THE COURT: No, overruled. 
ns Yes. 


i@ mentioned that he paid $25 regular interest to 


you. 
Q Did you get a statement from Mr. Robbins at that time 
y He talked to me and that was the statement. 
Q Did he give you a signed staterent that day? 
A No, I did not take a signed statement. 
Q If Mr. Robbins testified that he never told you that 


“O.\4 that be an inaccurate statement on his behalf? 
MR. BRODERICK: I object, your Honor. 
THE COURT: Sustained. 

2 Also, Mr. Walsh, isn't it a fact that in that report 
that Mr. Robbins told you that he mentioned to Benny that he 
needed the $1,900? 

MR. BRODERICK: I object, your Honor. 
THE COURT: Overruled. | 

A In this statement, my recollection and the statement | 
does not say that. 

Q In paragraph 6, Mr. Walsh, Robbins explained that te 


weeks previous to the time that Sacco-~- | 


MR. BRODERICK: Your Honor, I object to him reading 


THE COURT: He is calling it to his attention. 
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2 | A Yes, he did. That Benny Gentile--he mentioned to 
3 earn Gentile that he needed additional money, a thousand 

4 | dollars. 

5 Q Thank you, Mr. Walsh. At this interview, Mr. Walsh, | 
6 || did Mr. Robbins tell you that the thousand dollars had heen 

(|| creed on nim? 


i a No, he did not state that to me. Then. 


9 Q When did he tall you that, Mr. Walsh? 
10 A At a later date. 
| A Oh, it would be within a month of when I had 
| 
if 
13 | contacted him he mentioned \.at when the Pord LTD Country 


| 
| 
| 
| 
| 
ll |i 2 What was that date, can you recall? | 
{ 
| 
14 || Squire-- | 
1b | MR. JACOBS: Objection, your Honor, I move--this is | 
i] } 
16 i not responsive. | 
WV I THE COURT: Yes, the question was when did he men- 
18 | tion it. The date I guess is what he wants. 
19 |! A I just said in between--it would be within the er tie 
of a month. | 
21 || Q You knew in advance that I was going to meet Mr. | 


= | Robbins at Benny's Charcoal Pit on Dec wher 6; is that correct?! 
: | 


3 a That's correct. 
a 2 Did you and other agents conduct a surveillance on 
25 || that day? 
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il 


MR. BRODERICK: Your Honor, this is-- 
THE COURT: No. 
MR. BRODERICK: I object to that. 
THE COURT: Overruled. 
9 What was the question again? 
Q Did Mr. Robbins tell you on Pebruary the 29th that 
he could not Cetermine what the holes were? 
A Yes, thacs correct. 
2 Thank you. 


Again on February 29th, did Mr. Robbins tell you that 


| the defendant Gentile said that this thousand dollars was a 


| loan and that he would then have to pay $75 a week? 


A Yes, the statement says that the thousand dollars 


| 
| Was a loan, 


a Did Mr. Robbins tell you who said that it was a 


|| Loan? 


A Gentile. 


Q On Pebruary 29, when Mr. Robbins told you about this 


| thousand dollar loan, did he relate to you a conversation that 


he had with the defendant Sacco at that time, at the time he 


|| got the thousand dollar loan, about a contract on Mr. Iodice? 


Did he tell you about that on February +? 
A Well, he mentioned that they h d@ no contracts with 


regard to the $500 check. 
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| to do with this particular indictment, did it? 
A Nothing whatsoever. 
sd And as far as you know, and only if you know, I had 
| never represented Mr. Sacco in this indictment have I? 
| A I have no knowledge that you ever represented hin. 


| 

| 

i Q All right. 

I represent Mr. Rhines as far as you know; isn't 
| that correct? 

A That's correct. 


MR. LANHA: Thank you very much. 


MR. BRODERICK: Yes, your Honor. 
THE COURT: All right then we will adjourn until 
| 2:15; is that adequate? 
All right. Don't talk about the case. Have a plea- 
| sant lunch. 
(Jury left the courtroon.) 
THe COURT: I will listen to those tapes at 2 
| O'clock down here. 
| THE WITNESS: They go for avout an hour and a half. 
THE COURT: I will listen to them tonight then. 
MR. JACO3SS: I'm sorry, your Honor has to go throuch 
listening to them. 


THE COURT: Yes, I'm sorry, Mr. Sacco, and I just 


jJ“3 
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|, think you intentionally violated the agreement which has been 
|Tage here, that I have cautioned you about before. 

It is my opinion that you did it deliberately and 
for your own personal motivations and not for any purpose in 
| this trial. 


And that is my personal opinion. And I am speaking 


to you is a quiet, refined, easy-going tone of voice. But I do 
| think, anc again I am saying this quietly and as calmly as I 
‘| know, that you are using this courtroom for your own purpose 
| and not for this case. And I urge you to reconsider what you 
os doing in this case. 

MR. SACCO: Just for the record, your tionor, I would 
I ike to respond. 
I take an exception to your remarks-- 
THE COURT: All right, you have taken your exception. 


| 
Court stands adjourned until 2:15. | 
(Adjourned at 1:05 p.m.) | 
| 


} 
| 
' 
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this jury which questions you were going to ask and what 
you were going to produce and it didn't call for any side 
bar conference or anything else except those direct 
questions, and I don't know why we can't proceed here 
that way. 

MR. SACCO: The Only reason, the next question 
I am going to ask him is, "pid you lend him $5000," and 
he indicated he was going to take the Fifth. 


THE COURT: Then don't ask him that question. 


MR. SACCO: It is a very, very important quastion 


THE COURT: That is too bad. T am not going 
to permit you to ask that question. 


MR. SACCO: That's why I didn't do iz. 


MR. BRODERICK: Look at my Cross-examination now, 


your Honor. Ti.is is -- I mean, this is the worst I have 
ever heard. 

THECOURT: All right. Let's go. If he takes 
the Fifth he takes the Pifth - You know what you put your 
foot into. 

MR. SACCO: All right. 

(In open court.) 

BY MR. SACCO: 
Q Mr. Squires, do you have a criminal background? 
A Yes. 


Ss 7 < * ° 
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Q Will you state to this Court and jury what your 
convictions are? 

A Well, that's -- 

Q In the last ten years, only your convictions. 

» In the last ten years? 

Q Yes. 

A Stolen securities, stolen automobile, fraud on 


the security agreement, attempted arson one er arson two. 


Q You got a pretty bad record, don't you? 

A Do I have a pretty bad record? 

Q Yes. 

A I would say so, yes. 

Q Mr. Squires, did you and Mr. Tortora lend Mr. 
Robbins $5000? 

MR.BRODERICK: I will object to this question, 

your Honor. 


THE COURT: Sustained. 


I am invoking the Fifth -- 


THE COURT: Sustained. You don't have to say a 


THE WITNESS: I don’t have to say a thing? 


THE COURT: No. 


Q In your conversation with Mr. Robbing you stated 


that he asked you for a ican of some money; is that 
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based upon the United States Attorney's misrepresentation 
of the contents of the written statement. 

This is another instance of wrongful conduct 
which requires dismissal of this indictment. 

THE COURT: Now, Mr. Sacco, there is sufficient 
in the testimony before the grand jury to sustain the 
return of a true bill in this case. Your motion -- 


MR. SACCO: That's not my argument, your Honor. 


My argument is that the United States Attorney deliberately 


read to the grand jury a statement that is not true, which 
is 3509. + o. onte 

Now, someone had to be lying, either Mr. Walsh 
changec the statement or the U.S. Attorney misread it« 

THE COURT: All right. The motion is denied. 

Are we ready to proceed? 

MR. SACCO: I have another one if you want me 
to continue. 

At this time, your Honor, I respectfully move 
that your Honer grant me a severance and a mistrial based 
upen the fact th:*. I could net obtain a fair trial due 
to the conduct of the attorneys in this case. 

I have been impeded and derivad throughout the 
trial by the attorneys for the other defendants who, 


pecause of claimed fear for their clients’ ricghts, have 
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been afraid to present or allow a complete and proper defanse 
to be introduced. 

Your Honor has seen the attorneys' actions and 
has heardtheir remarks throughout in whichthey have claimed 
thatmatters I have introduced should not have been put into 
evidence. In making their remarks they have shown dia- 


respect and lack of confidence in the ability of this Court 


to allow proper evidence to be introduced and to exclude 


improper evidence. 

My defense requiftes complete disclosure to the 
Court and jury of all the relevant and proper evidence which 
should be submitted. 

The defense attorneys wish to suppress and hide 
all the pertinent esidence. With a severance I would be 
enabled to call the other defendants’ witnesses and make this 
complete disclosure. Without it I am precluded from doing 
so. 

I ask for this because I have been prejudiced by 
the weiiaaiee of my assigned counsel who has lees directed to 
sit with me. Eastcad, he is thwarting and impeding me. 
Your Honor has heard him make remarkswhich are derogatory 
and hurt my case. 

It has also made it difficult for me to retry my 


case, being surrounded by hostile attorneys on all sides. 


’ ‘ 
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The Court should appoint my attorney. 


MR. JACOBS: Does your Honor wish any comments? 


THE COURT: Mr.Jacobs. What do you have to 


say about your conduct here, which I have found to te 


exemplary, and I don't find to be derogatory-to anyone, 
but I would like your personal observations so the record 
reflects what you have to say in that respect. 

“MR. JACOBS: Your eating’ reprewent a client 
here, I feel I have done the best Ican to protect hi 
We have disagreed with Mr. Sacco on occasion. 
We have discussed it with Mr. Sacco. We have attempted 
to show him where we said he was wrong. 

I don't believe any vf that is in front of the 
jury, and your Honor, I don't think that anything I have 
done or Mr. Lanna has done has prejudiced Mr. Sacco. 

THE COURT: I think, Mr. Jacobs, also that I 
have noticed that you have consulted, you and Mr. Lanna 


have consuited with Mr. Sacco when there have been 


eccasicns of testimony being presented, end 4 think you 


have counseled him along the way as to the proper manner 
of presenting some of Ghat and advised him; isn't that 
MR. JACOBS: That is correct. 


THE COURT: What do you have to say, Mr. Lanna? 
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MR. LANNA: I am somewhat disturbed, because 
I join with Mr. Jacobs in the remarks he made. I think 
if anybody has bean prejudiced, I certainly think it has 
been -- I speak for my own client -- Mr.Rhines. I think 
he has a very long road to travel here in view of some of 
the material which has gotten into this. I can fully 
appreciate Mr. Sacco's wishing to run his own defense 
in the manner in which he wishes to run it, but we are 
the co-defendants, I think we have to take into con- 
sideration one's rights and privileges, as I have said on 
very many occasions when I have asked for a mistrial, 
I think defendant Rhines has been prejudiced becauseocf 
that conduct. 


THE COURT: It is so that the three of you 


did consult about certain evidence to go in and you advised 


Mr. Sacco as to certain matters, it would appear that way 
to me sitting back here; is that correct? 

MR.LANWA: Of course the advice wasn't always 
followed. 

THE COURT: But at least you consulted about it; 
isn't that a fact? 

MR. LANNA: Yes, your Honor. Yay I make one 
additional remark which I think is very pertinent? 


I have found, as far as Mr. Rhines is con- 
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concerned, that he has been further prejudiced because I 


think cuite innocently in some cases my name-came up. 


Mr. Sacco conferred with me constantly throughout the 


trial, which it was my pleasure to assist him on, - 


1191 


just wonder how the jury feels about this situation. I don 


know. This is a conspiracy trial, and I trust they don't 


feel that verhaps that is part of the conspiracy. I an 
very concerned about it. 

THE COURT: All right. 

Mr. Sacce, I was going to make a statement for 
the record so that the record would be accurate here 

One time when you had an outburst against Mr. 
s mon, and I honestly believe on the basis of what | 


have seen in this court that that outburst was merely for 


the purposes of record to perhaps indicate to an appellate 


court some rights of yours having been prejudiced here. 


Following that outburst I noticed that you had | 
your armabout Mr. Solomon, ummediately following that, 
that you talked in what appeared to be an amiabie way es 
Mr. Solomon with respect to certain legal problems weet 
here. And you have consulted with him. | 


As a matter of fact, he has participated to 


gome extent in some of the argument since that time on 


| 


legal problems here, and it ic che opinion of this Court 
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that that outburst was completely unwarranted, it was for 
an ulterior purpose, and that you have had the benefit 
of excellent legal advice here and that your rights in 
that respect have not been violated. 

Therefore, your motion is denied. All right. 

MR. SACCO: All right. Next motion, your Honor. 
I make a motion, this is a motion to strike, your Honor. 
I move to strike from the record and from the evidence 
before the jury all of the testimony of the FBI agents, 
Carl W. Amaditz, J. Michael Hayes, Stevens Barnett, Bob 
Reutter, Julfus Bonavolonta. - o> 

No. 1, their testimony is completely incompetent, 
irrelevant and immaterial to the covernment's case. They 


tastified that they -- 


THE COURT: Wall, let me suggest this: You have 


made your motion. I have reviewed their testimony. I am 
aware of it, and your motion is denied. 
MR. SACCO: I would like to get into the record 
my reasons, your Honor. 
THE COURT: No, I doa't need your reasons. 
It is adequate that you made the motion to strike and -- 
MR. SACCO: At this time I would offer into, 
as an exhibit, the reasons why, your Honor. 


THE COURT: Well, you may mark them for identi- 
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; | MR. SACCO: I ask for a 10-minute recess. 
, THE COURT: No, I am sorry. We have had plenty 
. of time | 
5 | MR. SACCO: Then I have no alternative but to 
, | ask the questions and have you sustain them. I don't want | 
: | to burden the Court with this, but that's going to have to 
i . be my position to protect my record. 
: THE COURT: Proceed. 
s | MR. SACCO: Would the Court bekind enough to let 
u | me finish the questions before you sustain them? 
2 | THE COURT: I tink we have so far. Proceed. 
ss | BY MR. SACCO: “ | 
i 
. | Q Mr. Robbins, isn't it a fact that on December 21, | 
" | 1971, the intormation referring to the recordings was read | 
7 to the grand jury from a report that was made by an acent? 
od MR. BRODERICK: I object, your Honor. | 
fe THE COURT: Sustained. 
» | Q Mr. Robbins, did you have te sign any sort of a 
= | consent agreement for these recordings? ; 
f a MR. BRODERICK: I object, your Honor. | 
: ° THE COURT: Sustained. | 
* MR. SACCO: At this time, your Honor, I respect- 
” i fully ask the Court to play the recordings to the jury. 
25 


“AR. BRODERICK: I object, your Honcr. 
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Honor? 

TELOQUURT: Next question, Mr. Sacco. 

MR. SACCO: Excuse me. 

THE COURT: Yes. Certainly. 

MB. SACCO: I have just been handed a note by Mr. 
Solomon that says, “Do not argue with the Judge.” 


“R. BRODERICK: Your Honor, at this time could 


we have an argument outside the presence of the jury? 


THE COURT: No. Next question, please. 
BY MR. SACCO: 
Q Mr. Robbins,in that statement that was given to 
~. -< 


the grand jury on December 8, 1971, do you recall in that 


statement saying, “Around April or May, 1970" -- 


THE CCURT: No. I am going to stop you right now, | 


Mr. Sacco. That question is improper and I am not going 
to permit you by reading a question in such a way to try 
to get something before this jury that should not be here. 
Next question, please. 
Q Were all the stat*ments which you heard which 
were read before the grand jury true? 
MR. BRODERICK: I object, your Honor. 
THE COURT: Sustained. 
9 Mr. Robbins, do vou knew if che United Sta-es 


Attorney read easy wrong informaticn into the grand jury 
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THE COURT: 


pat | ae 


beginning, if your Honor please. 


THEQOURT: 


Jacobs? 


MR. 


THE COURT: 


MR. 


I make the demanc upon the Court for them to hear A 


THE 
that respect. 


MR. 


LANNA: 


JACOBS: 


SACCO: 


CCURT: 


SACCO: 


Very well. And yours, too, Mr. 


Very well. Denied. 


Mr. Lanna, what is your position? 


My position stays as it has from the 


I concur wich Mr. Llana. 


They are in evidence, your Honor, and 


sss peste 


Very well. It has been overruled in 


is in evidence, your Honor? 


THE 
Please? 

MR. 
in. 

THE 

MR. 

THE 

MR, 


other evidence 


COURT: 


SACCO: 


COURT: 


SACCO: 


COURT: 


SACCO: 


that is 


How can you overrule something that 
May we have the next question, 
That's the purpose of putting evidence, 

| 

{ 
May we have the next question, please? | 
Iobject to it, your Henor. 


Very well. Next question. 


Is your Honor going to preclude the 


in from the jury looking at it? 


THE COURT: Your next question, Mr. Sacco, please. | 
MR, SACTS: Is it or isn't it in evidence, your 
| 
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MR. SOLOMON: I say you ought to let it in. 


THE COURT: Do you have the stenographic .+ «script 
of iti 

MR, BRODERICK: I had it. Let me check it. 

MR. SOLOMON: You gave us a copy. 

THE COURT: You may have had it out I don't recall 
it. 


What else do you have after this? 

MR. SACCO: I have Mr. Iodice. 

THE COURT: I am going to de the same thing with 
Mr. Iodice that I did with Mr. Robbins. 

MR. SACCO: Then I have Mr. Greenspan. 

THE COURT: I know, but those are the rules. 

MR. SACCO: Your Honor, I am not trying te make a 
mockery of the Court, believe me. I am not trained in the 
rules of evidence. 

TRE COURT: You are doing a pretty good job of it, 
this is in the absence of the jury. I am going to jive you 
all the time you need, but I am going to give it to you when 
it is proper, not just to take up time and perhaps prejudice 
yourself and the co-defendants in what you are doing. 

Really, Mr. Sacco, that is why I am doing it. I 
will give you all the time in tha world. 


If this cas. tock a month it won't bother me. But 


* « 
> 
‘+s 
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T am telling you these things are absolutely useless and I 
| think they tend to hurt your trial of yourself. I wouldn't 


| restrict you on time if you need time. 


I sort of felt-- 
THE COURT: Wot at all. 
MR. SACCO: You are looking to get it over with. 


THE COURT: I am not looking to get it over. I am 


| here on wy good behavior. 
MR. SACCO: You sxe, on the issue of the tapes, your 


| 


| wonor, I only want to hear the tone of the voice and the manner, 
t 
you know, that it is an intelligible tape in comparison with 
je other one. That is my argument to the jury. 

THE COURT: Most cf it is static. 

MR. SACCO: No, this one with Aurnow is clear. 


\ 

i 

i 

| THE COURT: But it might be hearsay. Most of 


| Other is static. 

it ‘ 
ij 
\ 


MR. SACCO: All I can tell you is here is an intellt- 


gible tape and the ones that could have hurt us is unintelli- 


I don't think you should have brought it out after you had 


the stipulation. 


MR. SACCO: Your uconor, I misse@. that stipula- 


} 
{ 
gible. 
THE COURT: You make whatever arguments you want, + 
|. 


tion. Believe me. I don't want to go into it, but I missed | 


7 
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